\ Pttla Central Hilirarn | 

I PILAM (Jaipiir Btatu) 


r 


Class No :- ■3.2.0 1 ;)'^ 

Book No :- K'J'ifr 

^ Accession No :- 

VfPySSP* 4* 





HARVARD POLITICAL STUDIES 

PUBLISHED UNDER THE DIRECTION OF 
THE DEPARTMENT OF GOVERNMENT 
IN HARVARD UNIVERSITY 



HARVARD POLITICAL STUDIES 


A BRIEF HISTORY OF THE CONSTITUTION AND 
GOVERNMENT OF MASSACHUSETTS 
BY LOUIS ADAMS FROTHINGHAM 

{Out of print) 

THE POLITICAL WORKS OF JAMES I 
EDITED BY CHARLES HOWARD McILWAIN 

MUNICIPAL CHARTERS 
BY NATHAN MATTHEWS 

A BIBLIOGRAPHY OF MUNICIPAL GOVERNMENT 
BY WILLIAM BENNETT MUNRO 

TOWN GOVERNMENT IN MASSACHUSETTS 
1630-1930 
BY JOHN F. SLY 

INTERSTATE TRANSMISSION OF ELECTRIC POWER 


BY HUGH LANGDON ELSBREE 



AMERICAN INTERPRETATIONS 
OP NATURAL LAW 


PUBLISHED PROM THE INCOME OP THE 

Louis Adams Frothingham Fund 



LONDON : HUMPHREY MILFORD 
OXFORD UNIVERSITY PRESS 



AMERICAN INTERPRETAT/IONS 
OF NATURAL LAW 


A Study in 

the History of Political Thought 

BY 

BENJAMIN FLETCHER WRIGHT, Jr. 

ASSISTANT PROFESSOR OF GOVERNMENT 
IN HARVARD UNIVERSITY 



HARVARD UNIVERSITY PRESS 
CAMBRIDGE, MASSACHUSETTS 
1981 



COPYRIGHT, 1931 

BY THE PRESIDENT AND FELLOWS OF HARVARD COLLEGE 


PRINTED AT THE HARVARD UNIVERSITY PRESS 
CAMBRIDGE, MASS., U. S. A. 



TO 

MY FATHER 




PREFACE 


B efore a really thorough or in any way definitive 
history of American political thought can be writ¬ 
ten there are a number of more intensive investigations 
which must be made. It is hoped that this study of the 
rise and decline of the natural law concept will be of 
some service in this task. In it I have attempted to deal 
with the place of natural law in all of the political litera¬ 
ture which seemed to be of significance for the subject, 
although I have probably inadvertently neglected sev¬ 
eral writings which should have been included. I have 
attempted a brief analysis of the various meanings at¬ 
tached to the concept and an evaluation of its place in 
political theory, but I have not tried to give a careful 
estimate of its relative position in the entire body of 
American political thought. That is, I think, one of the 
things which can be done only after many additional 
studies in this general field have been made. I have, 
furthermore, not attempted to deal with the jural aspect 
of natural law except for the one chapter dealing with 
constitutional interpretation. A discussion of the writ¬ 
ings of certain of the makers of American constitutional 
law and a survey of illustrative judicial opinions seemed 
essential, even in a study dealing with political rather 
than with juristic thought. This is one of the instances 
where political theory and jurisprudence are even more 
closely related than is usual, and they are rarely to be 
separated in any very satisfactory manner. The portion 
of Chapter IX which deals with judicial opinions is 
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essentially a shorter and more superficial survey of mate¬ 
rial dealt with by Professor Charles Grove Haines in his 
Revival of Natural Law Concepts (Harvard University 
Press, 1930). I am in Professor Haines’ debt not only 
because of the assistance I have derived from his work 
on this subject, but also because he, as my first teacher 
in political science, originally aroused my interest in the 
natural Jaw concept. 

A part of the subject-matter of the present study was 
presented some years ago in a thesis for the doctorate at 
Harvard. A summary of its original form appeared in 
the American Political Science Review, XX (August, 
1926), 524. It was prepared under the direction of Pro¬ 
fessors C. H. Mcllwain and A. N. Holcombe, to both of 
whom I am indebted for suggestions made at various 
stages of its preparation and revision. I am also obli¬ 
gated for suggestions as to the character of the revised 
version to my friends, C. J. Friedrich, Rupert Emerson, 
M. W. Royse, M. A. Shepard, and R. T. Cole. 


Cambridge Massachusei ts 
June 9, 1931 


B. F. Wright, Jr. 
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INTRODUCTION 

ALTHOUGH natural law is one of the oldest and most 
/~\ frequently used political concepts, it is also one of 
the most difficult of analysis or definition. A definition 
satisfactory to one of its exponents by no means satis¬ 
fies others, and an analysis of its meaning for one period 
in the history of political thought fails to explain its 
significance to another. In general it may be said to 
have assumed two forms: in the first place, that of rules 
which are statements of the basic laws of the universe, 
or of man’s constitution, or of social and political rela¬ 
tionships; and in the second place, that of principles of 
right, principles which are established or which should 
be established if justice is to prevail. In other words, 
natural law has ordinarily been a term indicating either 
the “scientific” laws of man and his environment, or the 
laws which ought to exist. But unfortunately for the 
purposes of clear analysis, most of those who have used 
the concept have set forth interpretations of natural law 
which embodied elements of both of these. 

From a slightly different point of view, natural law 
may be said to consist either of a set of standards or 
ideals, or of a set of limitations imposed upon men by 
some superhuman power. Again, however, the thinkers 
who have made use of natural law have frequently com¬ 
bined these into a single usage. From still a third point 
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of view, natural law embodies a series of positive rules, 
or else a body of liberties or rights, either of groups or 
of individuals. But this classification, like the others, 
can merely help to indicate points of emphasis, for in 
numerous instances natural law has been given both 
meanings by the same author, sometimes in the same 
statement. 

Believing that there is no single classification which 
adequately explains the varying interpretations given to 
this elusive concept, and leaving for the conclusion an 
analysis of its American interpretations, this introduc¬ 
tion will attempt simply to indicate some of the chief 
sources of the American theories of natural law.^ 

The earliest written laws of which we have any record 
attribute the origin, or the form, or the sanction of the 
laws to a divine source. In the ideas of the dialectical 
opponents of Socrates and in the philosophy of Plato 
and Aristotle one finds various interpretations of a law 
which is above the power of man to alter. It remained 
ioT Ibe Stoics \,o carry ou \b\s process ol deve\opmeu^ 
and to produce an interpretation of natural law which 
was to make it one of the most fruitful of legal and 
political conceptions. To the Stoics nature was objec¬ 
tive reason, the divine element in the universe, and it 

^ No adequate history of natural law has been written. Short but useful 
accounts may be found in the following: James Bryce, Studies in History and 
Jurisprudence (1901), ii, 556; J. W. Salmond, “The Law of Nature,*’ Law 
Quarterly Review^ xi (1895), 121; Frederick Pollock, Essays in the Law (1922), 
ch. ii. The origins of American theories of natural law are discussed in Ed¬ 
ward S. Corwin, “The ‘Higher Law* Background of American Constitutional 
Law,** Harvard Law Review, xl.ii (1928, 1929), 149, 365; Charles Grove 
Haines, The Revival of Natural Law Concepts (1930), chs. i, ii; Carl Becker, 
The Declaration of Independence (1922), ch. ii; John Dickinson, Adminis- 
trative Justice and the Supreimicy of Law (1927), ch. iv. 
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was by virtue of man’s rational power that he could 
come to understand the reason that is in the universe 
and live according to the rules of nature. Human laws 
and human institutions should be so constructed and 
ordered that they would at least approximate the teach¬ 
ings of nature. In the writings of Cicero and in the works 
of the Roman jurists the Stoic conception of natural law 
had a place of great importance. And from these sources 
it was transmitted to modern times. Although the 
Roman interpretations of natural law vary in some re¬ 
spects, the general point of view is clearly stated in this 
extract from Cicero’s discussion of the nature of law: 

Of all these things about which learned men dispute there is 
none more important than clearly to understand that we are 
born for justice, and that right is founded not in opinion but 
in nature. There is indeed a true law, right reason, agreeing 
with nature and diffused among all, unchanging, everlasting, 
which calls to duty by commanding, deters from wrong by 
forbidding. ... It is not allowable to alter this law nor to 
deviate from it. 'Nor can it be abrog^ated. Not can we be re¬ 
leased from this law either by the senate or by the people. 
Not is any person required to explain or interpret it. Nor is 
it one law at Rome and another at Athens, one law today and 
another hereafter; but the same law, everlasting and un¬ 
changeable, will bind all nations and all times; and there will 
be one common lord and ruler of all, even God, the framer and 
proposer of this law.^ 

Throughout the Middle Ages the concept continued 
to be one of importance. The interpretation given to it 
by the Stoics and taken over by the Romans by no 
means disappeared, and it was of particular importance 


' De Legibus, ii, 4, 10. 
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during the latter part of this period; but the most 
widely accepted conception of a “higher law” in the 
medieval world was that of a law which was the product 
of God’s will, and its precepts were to be ascertained 
from the study of His word. Ordinarily this law of 
nature was identified with the Bible, with the teachings 
and laws of the Church, and with the teachings of the 
Fathers of the Church. It continued to be thought of as 
a model or guide, but it was at least as frequently con¬ 
sidered to be a set of limiting principles. Of particular 
importance for the future was the conception of limita¬ 
tions upon the powers of the rulers. This doctrine, to¬ 
gether with the medieval principle of property rights 
with which the king might not interfere, formed an es¬ 
sential basis of the later theory of natural rights. The 
modern principle of natural rights could not evolve until 
after the development of the modern state, but the an¬ 
cestry of this principle, like the ancestry of the modern 
state, is to be found in the period when churchmen and 
jurists alike were seeking a basis for restraining the 
powers of both tempoial and spiritual rulers. 

As the modern state was in considerable measure the 
by-product of the Reformation, so was the development 
of the idea of natural rights which individuals hold as 
against the state or its government stimulated by the 
struggles of that time, ai.d particularly by the emphasis 
upon the reliance on the individual conscience which 
characterized the Protestant movement. Indeed, during 
the first century of the American colonies the interpre¬ 
tation of natural law was derived directly from the theo¬ 
logical-political conceptions of medieval times and of the 
Reformation. But in seventeenth-century America, it 
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should be said, the idea of natural rights appears but 
very rarely. 

Aside from this early American usage, the immediate 
source of the American theories of natural law was 
nearly always the writings of the Continental and Eng¬ 
lish jurists and political philosophers of the seventeenth 
and eighteenth centuries. Beginning with the De Jure 
Belli ac Pads (1625) of Grotius, there appeared in 
Europe a series of treatises which were subsequently 
read and utilized in America. Among the most impor¬ 
tant of them, from the American point of view, were 
Pufendorf’s De Jure Naturce et Gentium (1672) and Bur- 
lamaqui’s Prindpes du droit naturel (1748). Their inter¬ 
pretations vary in many particular respects, but they 
agree in emphasizing the basic importance of that law 
which man does not make but which he may discover 
through the use of his reason and his moral sense, and in 
accordance with which he should endeavor to live in 
society. Thus Grotius defines natural law as ‘‘the dic¬ 
tate of right reason, indicating that any act, from its 
agreement or disagreement with the rational nature, has 
in it moral turpitude or moral necessity.” ^ It is not, be 
it noticed, a law to be ascertained by resort to God’s 
word, but by the use of man’s rational nature. Pufen- 
dorf, although he does not agree with Grotius in all 
respects as to the content of natural law, likewise holds 
that that law is the rule of right reason determining 
what is right and what is wrong in human society. Like 
other political philosophers of the period, he writes of a 
state of nature in which the law of nature is the only law. 
This law, he seems to believe, would be entirely adequate 

' Be Jure Belli, i, i, 10, 1. 
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for all were they but rational beings, but since some men 
at least refuse to be guided by the precepts of reason it 
is necessary to establish a civil state in which such men 
may be forced to abide by the rules of nature’s laws. 

One of the least original books of the time is that of 
Burlamaqui. It was really a synthesis, almost might one 
say a textbook, of the natural law school. Practically 
unknown at the present time, it was one of the most 
popular of political treatises among the Americans in the 
second half of the eighteenth century. Perhaps one rea¬ 
son for this popularity was that an English translation 
appeared in 1752. The opening passages of this book by 
the learned “Counsellor of State and Professor of 
Natural and Civil Law at Geneva” indicate his general 
point of view: 

My design is to enquire into those rules which nature alone 
prescribes to man, in order to conduct him safely to the end, 
which every one has, and indeed ought to have, in view, 
namely, true and solid happiness. The system or assemblage 
of these rules considered as so many laws imposed by God on 
man, is generally distinguished by the name of Natural Law, 
This science includes the most important principles of moral¬ 
ity, jurisprudence, and politics, that is, whatever is most in¬ 
teresting in respect as well to man as to society. 

Influential as were these Continental writers for the 
political thought of the Americans, — and the debt is 
both great and readily evident, — it was from the Eng¬ 
lish lawyers and political theorists that they usually de¬ 
rived their ideas of natural law. In the Continental 
writings natural law was thought of as a norm or stand¬ 
ard for human laws and institutions. To a certain ex¬ 
tent it was set forth as a group of limitations upon the 
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powers of individuals and of governments, or as criteria 
of justice which should be applied to the solution of 
political problems. But it was rarely made to be the 
source of a body of rights which individuals hold even as 
against the state, although, as has been pointed out, the 
origins of this doctrine are to be found in the thought of 
the Middle Ages and the Reformation. In English 
theory, although the conception of natural law is also 
that of a set of positive standards or criteria, in certain 
writings emphasis is placed upon that aspect of the 
natural law concept which in England and America is 
termed “natural rights.’’ To some extent this phase of 
natural law is the product of the English lawyers, and 
especially of Coke,^ but the primary source is to be 
found in the political writings produced as a result of the 
English Civil War and of the Glorious Revolution. In 
the pamphlets and books of Milton, Sidney, and Locke 
the colonists read of the rights which man holds by vir¬ 
tue of being a man, rights of which no just government 
may deprive him. Thus in Locke’s Second Treatise of 
Government (1690) appears the following: 

Though the legislative, whether placed in one or more, 
whether it be always in being or only by intervals, though it 
be the supreme power in every commonwealth, yet, first, it is 
not, nor can possibly be, absolutely arbitrary over the lives 
and fortunes of the people ... it can be no more than those 
persons had in a state of Nature before they entered into so¬ 
ciety, and gave it up to the community. ... A man, as has 
been proved, cannot subject himself to the arbitrary power 
of another. . . . Their [the legislature’s] power in the utmost 
bounds of it is limited to the public good of the society. It is 

^ On this point see especially Corwin, op. ci^., and Pollock, The Expansion 
of the Common Law (1904), ch. iv. 
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a power that hath no other end but preservation, and there¬ 
fore can never have a right to destroy, enslave, or designedly 
to impoverish the subjects; the obligations of the law of Na¬ 
ture cease not in society, but only in many cases are drawn 
closer, and have, by human laws, known penalties annexed to 
them to enforce their observation. Thus the law of Nature 
stands as an eternal rule to all men, legislators as well as 
others. The rules that they make for other men’s actions 
must, as well as their own and other men’s actions, be con¬ 
formable to the law of Nature — i. e., to the will of God, of 
which that is a declaration, and the fundamental law of Na¬ 
ture being the preservation of mankind, no human sanction 
can be good or valid against it.^ 

It is well known that the second paragraph of the Decla¬ 
ration of Independence, that in which the general theory 
of government, and in particular the right of revolution 
against an unjust government, are set forth, is a para¬ 
phrase of certain of Locke’s statements. For not only 
did Locke expound a doctrine of the binding authority 
of the laws of nature and the limitations placed upon 
governments by the rights derived by individuals from 
these laws, but he also, In his chapter “Of the Dissolu¬ 
tion of Government ” upheld the right of the subjects to 
appeal from the rules of a tyrannical government to the 
judgment of God. And of the necessity of making such 
an appeal every man must, he believed, be his own judge. 

Another treatise which was widely read and quoted in 
America at the time when the natural law philosophy 
was gaining popularity is Sir William Blackstone’s 
Commentaries (1765-69). This work appeared just in 
time to furnish to the colonial lawyers much of the 
philosophical ammunition which they used in their ar- 


^ Second TreatisCy sect. 135. 
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guments against the regulative power of the British gov¬ 
ernment. Blackstone, to be sure, was not consistent in 
his treatment of the theory of natural law, but, in the 
controversial years preceding the outbreak of hostilities 
against Britain, the Americans simply took over those 
passages and ideas that suited their needs and ignored 
the remainder. Blackstone may, in a later chapter, 
have upheld the absolute power of Parliament, but he 
also wrote this description of natural law: 

This law of nature being coeval with mankind, and dic¬ 
tated by God himself, is of course superior in obligation to 
any other. It is binding over all the globe, in all countries and 
at all times: no human laws are of any validity, if contrary to 
this; and such of them as are valid derive all their force and 
all their authority, mediately or immediately, from this 
original.^ 

His discussion of the rights of individuals likewise sup¬ 
plied extremely useful quotations. For example: 

This natural liberty consists properly in a power of acting 
as one thinks fit, without any restraint or control, unless by 
the law of nature; being a right inherent in us by birth, and 
one of the gifts of God to man at his creation, when he en¬ 
dured him with the faculty of free will. . . . Political, there¬ 
fore, or civil liberty, which is that of a member of society, is 
no other than natural liberty, so far restrained by human laws 
(and no farther) as is necessary and expedient for the general 
advantage of the public.^ 

It is clear, then, that many centuries of usage had pro¬ 
duced a body of political doctrine admirably suited to 
the needs of American theorists. Certain interpreta¬ 
tions of natural law are probably peculiar to this coun- 

1 Commentaries (12th ed., 1793), i, 40. 

2 Ibid., p. 125. 
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try, or at least were first expressed here, but there can be 
no doubt but that the basic principles, and most of the 
general conclusions from those principles, were imported 
from Europe. 

Although it is beyond the scope of this discussion to 
give an exposition of the general intellectual background 
of the period in which the natural law philosophy was 
introduced into America, it is doubtless worth while to 
refer to the then prevailing faith in the rational nature 
of man and in the ability of man, through the use of 
that part of his nature, to ascertain the true principles of 
the constitution of the universe and to frame rules 
according to which he might live in accordance with 
those natural laws. The scientific works of Newton and 
the metaphysical writings of Locke and many others 
seemed to the men of that century to have opened up 
vistas which indicated the way to a universal harmony. 
As Pope — who, by the way, was extremely popular in 
America — expressed it. 

All are but parts of one stupendous whole, 

Whose body Nature is, and God the soul. 

This deification of nature resulted, as Professor Becker 
has put it, in the general belief that “a valid morality 
would be a ‘natural morality,’ a valid religion would be 
a ‘natural religion,’ a valid law of politics would be a 
‘natural law,’ ” ^ In other words, they believed that the 
laws of nature are those which are expressive of the will 
of God, the true nature of man, the constitution of the 
universe. And they doubted not their ability to discover 
those laws. 


^ The Declaration of Independence^ p. 57. 
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DIVINE LAW IN EARLY NEW ENGLAND 

W ITHIN a short time after the first colonists 
settled in New England there had developed a 
considerable body of political literature dealing phil¬ 
osophically with the classic problems of politics: the 
nature and functions of government, the relation of 
liberty to authority, the nature of law. When compared 
with a great deal of the earlier and contemporary politi¬ 
cal philosophy of Europe these productions of the first 
half of the seventeenth century in New England seem 
primitive indeed. But when one remembers how recent 
were the settlements, how few the colonists, how press¬ 
ing the problems of existence, one can but be surprised 
that the energy and talent were found for as much as was 
produced. In the contemporary settlements to the 
south there were the same problems of establishing 
governments and framing laws, and there were similar 
struggles for political power, but in these colonies there 
were virtually no writings dealing with the philosophy 
of politics or law. And indeed, after the passing of the 
first generation of New Englanders there was little in¬ 
terest in political philosophy until the coming of the 
movement which led to the Revolution. 

The explanation for this brief but important period of 
political theory is to be found in the nature of the Puri¬ 
tan philosophy, in the closeness of its relation to con¬ 
temporary movements of thought in England, and in 
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the character and education of certain of the leaders of 
the early colonies. In the first place, the Puritan migra¬ 
tion was, in very large measure, a religious movement. 
Economic and other motives were of importance in 
causing the heavy migration in the years immediately 
following 1630, but, so far at least as concerns the leaders 
of this migration, the central force was the desire to 
escape religious persecution at home and to establish a 
commonwealth for those of this dissenting faith. The 
Puritans who came to America were not particularly 
concerned with politics as such, but since it was fre¬ 
quently interwoven with the problems of religion they 
dealt with it as a phase of their religious life. And when 
they encountered political problems which were not 
immediately connected with the problems of religion 
they not infrequently applied to them the principles 
and the methods of thought to which they were accus¬ 
tomed in matters of religion. Most of their thought and 
writing, that is to say, is definitely religious; but for 
them, as for many religious leaders of the Middle Ages 
and of early modern times, politics was often the hand¬ 
maiden of religion, nnd as such worthy of serious dis¬ 
cussion. 

In the second place, it is to be remembered that this 
group of thinkers were all born and all grew to man¬ 
hood in England. As Professor Osgood made clear many 
years ago, the political ideas of the American Puritans 
were based upon and, in general, similar to those of the 
English Puritans.^ Different circumstances did lead to 
certain modifications, but with rare exceptions the essen- 

^ H. L. Osgood, “The Political Ideas of the Puritans,’' Political Science 
Quarterly, vi (1891), 1, 201. 
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tial principles of the Americans were derived from the 
teachings of the leaders of the Puritan movement in 
England. Without this background the literature of 
early New England would have been impossible. 

In the third place, the intellectual leaders of this mi¬ 
gration were men of education. Most of them had been 
at Cambridge, particularly at that hotbed of Puritan¬ 
ism, Emmanuel College; a few were from Oxford. Fur¬ 
thermore, nearly all of the writers and many of the most 
influential men of the period were clergymen. In fact, 
the only real exception to the rule that the political 
theorists of the early colonies were ministers is John 
Winthrop. And he, along with the ecclesiastical politi¬ 
cal philosophers of the time, was steeped in the prin¬ 
ciples of English Puritanism, although, as will later be 
pointed out, his long experience as a magistrate did re¬ 
sult in his having theories of law not the same in all 
respects as those almost universally held by the clergy. 

With the general political theory of the New England 
Puritans we are not here concerned, but a recognition of 
these conditions underlying that theory is essential to 
an understanding of the conception of the nature of law 
held by the writers of the period. For, to most of them, 
the only true law is that of God’s making. The laws of 
men are hardly to be considered as laws at all: they are 
but transitory and inferior rules agreed upon by beings 
of limited understanding. It is only when these rules are 
based squarely upon the revealed will of God that they 
attain the dignity and security of law. The concept of 
natural law has never been more completely absorbed in 
that of divine law than in certain writings of this first 
generation of New Englanders. If more of the writers of 
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the time had been laymen there would doubtless have 
been a somewhat less complete identification of the two, 
as the writings of Winthrop seem to indicate, but even 
among the laymen the generally accepted view seems to 
have been very similar to that held by the churchmen. 

Rarely has the view that the true laws are those of 
God and that man may discover them from His Scrip¬ 
tures been more emphatically stated than in the writings 
of John Cotton. And since Cotton was for nearly two 
decades the chief-priest of Massachusetts Bay and one 
of the most important men of his times in matters politi¬ 
cal as well as religious, his statement is deserving of 
careful consideration. His views are set forth briefly in 
his letter to Lord Say and Sele, a letter written as an 
answer to the proposal by one of the leading Puritan 
peers that an established aristocracy be founded in 
America. Cotton expressly declares that the govern¬ 
ment of the church and that of the state should not be 
confounded, but he also asserts that theocracy is the 
best form of government for the commonwealth as well 
as for the church. And, what is more significant for the 
present investigatio^i, he finds in the Bible perfect rules 
for the guidance of civil affairs. He cites with approval 
the statement of William Perkins to the effect that the 
“scriptures of God doe conteyne a short upoluposis, 
or platforme, not onely of theology, but also of other 
sacred sciences, (as he calleth them) attendants, and 
handmaids thereunto, which he maketh ethicks, 
eoconomicks, politicks, church-government, prophecy, 
academy.” ^ The accepted principle of his time in Mass¬ 
achusetts Bay that only orthodox church members 


^ T. Hutchinson, History of the Colony of Massachusetts-Bay^ i, 496-497. 
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should be entitled to hold magisterial oflSce he upholds 
by citations from four books of the Old Testament. It 
is one of the functions of the church, he holds, to 

prepareth fitt instruments both to rule, and to choose rulers, 
which is no ambition in the church, nor dishonor to the com¬ 
monwealth, the apostle, on the contrary, thought it a great 
dishonor and reproach to the church of Christ, if it were not 
able to yield able judges to heare and determine all causes 
amongst their brethren, i Cor. 6.i. to 5.^ 

In the proposed code of laws for New England which 
Cotton drafted in 1636 or 1637 we have an excellent 
illustration of his ideas of divine law.^ A considerable 
portion of this crude and fragmentary code is based 
upon his interpretation of the Scriptures. Particularly 
is this true of chapters vii and viii, which deal with 
crimes and their punishment. Most of these provisions 
have Biblical citations as sources of their authority. 
One of the rare references in early colonial times to the 
law of nature is found in chapter iv, which deals with in¬ 
heritances. It is made clear, however, that the law of 
nature is that given by God. 

Inheritances are to descend naturally to the next of kinne, 
according to the Law of Nature, delivered by God. 

If a man have more Sonnes than one, then a double portion 
to be assigned, and bequeathed to the eldest Son, according 
to the Law of Nature, unlesse his own demerit do deprive him 
of the dignity of his Birth right. 

^ Ihid.y p. 499. 

“ The proposed code was printed in London in 1641, and bears the title 
An Abstract or [^icj the Lawes of New England, as they are now established. It 
was never in effect, however, a code of which Nathaniel Ward was the princi¬ 
pal author being adopted instead. It is divided into ten chapters, and is 
fifteen pages long. Reprints of it may be found in the Hutchinson Payers, 
and Force’s Tracts. See also Cotton’s Bloudy Tenent washed, and made white 
in the Blond of the Lambe (1647), chs. xxxv, Ixxiii. 
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The last lines of this draft code are significant: 

The Lord is our Judge, 

The Lord is our Law-giver, Isay.33.22 

The Lord is our King, He will save us. 

One of the most interesting literary productions of 
early New England is Nathaniel Ward’s The Simple Cob¬ 
bler oj Aggawam in America (1647). Written by the au¬ 
thor of the Massachusetts Body of Liberties, its immedi¬ 
ate occasion was the disturbed condition of old England, 
it being written during a visit made by Ward to that 
country and printed there in 1647. It is a quaint mix¬ 
ture of satire, of defence of New England, and of pro¬ 
posals for improving the condition of old England. 
Among other principles it stoutly defends the doctrine of 
enforced religious conformity. For this principle, as for 
others, ample justification is found in the divine law. 
“God doth no where in his word tolerate Christian 
States, to give Tolerations to such adversaries of his 
Truth, if they have power in their hands to suppresse 
them.” ^ Ward has no sympathy for any experiments 
with the policy of toleration. 

Here is lately brought us an Extract of a Magna Charta^ 
so called, compiled between the Sub-planters of a West- 
Indian Island; whereof the first Article of constipulation, 
firmly provides free stable-room and litter for all kinde of 
consciences, be they never so dirty or jadish; making it action¬ 
able, yea, treasonable, to disturbe any man in his Religion, or 
to discommend it, whatever it be. Wee are very sorry to see 
such professed prophanenesse in English Professors, as indus¬ 
triously to lay their Religious foundations on the mine of true 

^ The Simple Cobbler (4th ed., London, 1647), p. 3. 
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Religion; which strictly binds every conscience to contend 
earnestly Jot the Truth: to preserve unity of Spirit, Faith and 
Ordinances, to be all like minded, of one accord; every man to 
take his brother into his Christian care: to stand fast with one 
spirit, with one mind, striving together for the faith of the Gospel, 
and by no meanes to permit Heresies or erronious opinions.^ 

Truth, he affirms, is one; therefore, it is the function 
of a Christian state to enforce this truth of God’s 
against all “wild opinionists.” There is “no Rule given 
by God for any State to give an affirmative Toleration 
to any false Religion, or Opinion whatsoever.” 

He that is willing to tolerate any unsound Opinion that his 
own may also be tolerated, though never so sound, will for a 
need hang Gods Bible at the Devills girdle. 

Every Toleration of false Religions, or Opinions hath as 
many Errours and sins in it, as all the false Religions and 
Opinions it tolerate, and one sound one more.^ 

Another work occasioned by the unsettled state of 
England in the middle of the seventeenth century was 
John Eliot’s The Christian Commonwealth: or, The Civil 
Policy of the Rising Kingdom of Jesus Christ (1659). 
Eliot is best known for his missionary work among the 
Indians, and the plan of government proposed by him in 
this tract was that which he had used for his Indian com¬ 
munity at Natick. Two paragraphs early in the work in¬ 
dicate clearly its general nature and the philosophy 
underlying it. 

That which the Lord now calleth England to attend is not 
to search humane Polities and Platformes of Government, 
contrived by the wisdom of man; but as the Lord hath carried 
on their works for them, so they ought to go unto the Lord, 


^ Ihid., p. 4. 


* Ihid., p. 8. 
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and enquire at the Word of his mouth, what Platforme of 
Government he hath therein commanded and prescribed; and 
humble themselves to embrace that as the best, how mean 
soever it may seem to Humane Wisdom. 

There is undoubtedly a forme of Civil Government insti¬ 
tuted by God himself in the holy Scriptures; whereby any 
Nation may enjoy all the ends and effects of Government in 
the best manner, were they but perswaded to make trial of it. 
We should derogate from the sufficiency and perfection of the 
Scriptures, if we should deny it. The scripture is able thor¬ 
oughly to furnish the man of God (whether Magistrate in the 
Commonwealth, or elder in the Church, or any other) unto 
every good work.^ 

In the name of the Lord Jesus Christ he beseeches the 
rulers of England to place the crown of England upon 
the head of Christ, to make Him their judge and law¬ 
giver. The particular form of government “which is 
approved of God, instituted by Moses among the sons of 
Israel,’’ and suitable for all Christian peoples, is that 
“they chuse unto themselves Rulers of thousands, of 
hundreds, of fifties, and of tens, who shall govern ac¬ 
cording to the pure, holy, righteous, perfect and good 
Law of God, written in the Scriptures of the Old and 
New Testments.” ^ As he describes it, the structure of 
this system would be similar to that of the American 
political party or to the Russian Soviet system — that 
is, with direct election by the voters of the officers for the 
lowest unit, and election by each successive government 
of representatives to the next-higher unit. The final 
rank in the hierarchy would consist of a national council 
of magistrates whose interpretation of the laws of God 

^ Massachusetts Historical Collections, ix, 3rd series, 133-134. 

* Ibid., p. 144. 
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would be final and binding on all. For he repeats his be¬ 
lief that the ‘‘written Word of God is the perfect Sys- 
teme or Frame of Laws, to guide all the Moral actions of 
man, either towards God or man.” Human legislation 
is not needed. The civil rulers should be judges, who, 
with the aid of Scripture and good conscience, apply to 
every cause the appropriate law of God.^ 

A point of view similar to that of Eliot’s is found in 
the little tract written by John Davenport, one of the 
founders of New Haven and the principal author of the 
Fundamental Articles of New Haven (1639). Daven¬ 
port, a graduate of Oxford, remained in Massachusetts 
Bay for only one year, but his Discourse about Civil Gov¬ 
ernment in a New Plantation ^ leaves no doubts as to his 
belief in the desirability of theocratic government and in 
the supremacy of the laws of God. The proposition dis¬ 
cussed in this short but repetitious pamphlet is whether, 
in a new plantation where men are free to choose their 
form of government, political power should be restricted 
to church members. Davenport is emphatically on the 
affirmative side of the question. Otherwise, he says, the 
foundations of the state will be insecurely laid and the 
superstructure will be faulty in the extreme. Nor should 
we stop with this provision for protecting the righteous¬ 
ness of the state. It is necessary that the laws of God 
be accepted as binding in affairs civil as well as eccle¬ 
siastical. 

^ Ibid., p. 163. 

^ This pamphlet may have been written at about the time of the founding 
of New Haven in 1638, but it was not printed until 1653, and was then at¬ 
tributed to John Cotton. The ideas are, of course, much the same as those 
of Cotton, and Davenport seems to have been strongly influenced by Cotton’s 
draft code. 



22 NATURAL LAW 

Theocratic, or to make the Lord God our Governour, is the 
best Form of Government in a Christian Common-wealth, and 
which men that are free to chuse {as in new Plantations they are) 
ought to establish . . . The Assumption I prove thus: 

That Form of Government where 1. The people that have the 
power of chusing their Governors are in Covenant with God. 2. 
Wherein the men chosen by them are godly men, and fitted with a 
spirit oj Government: S. In which the Laws they rule hy are the 
Laws oJ God: 4 * Wherein Laws are executed. Inheritances al¬ 
lotted, and civil differences are composed, according to Gods 
appointment: 5. In ivhich men of God are consulted with in all 
hard cases, and in matters of Religion, is the Form which was 
received and established among the people of Israel whil’st 
the Lord God was their Governour, as the places of Scripture 
alledged shew; and is the very same with that which we plead 
for, as will appear to him that shall examine the true stating 
of the Question. . . } 

Another influential minister who found Massa¬ 
chusetts Bay to be an uncongenial environment and who 
migrated westward with his congregation was Thomas 
Hooker. One of the leading writers of his time upon the 
organization and government of the church, he was also 
of importance as founder of a commonwealth. He 
never wrote a systematic account of his political faith to 
compare with his Survey of the Summe of Church Disci¬ 
pline (1648), but his political ideas are doubtless re¬ 
flected in the Fundamental Orders of Connecticut, 
which will be considered later in this chapter, and in a 
few letters and outlines of sermons which have come 
down to us. Thus in his letter to Governor Winthrop, 
written in 1638, he expresses the view that too much 
discretion should not be left to judges in interpreting 
and applying the law.^ But it would seem that he means 

^ Discourse, p. 15. 

* Collections of ike Connecticut Historical Society, i, 11-12. 
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by this that too much should not be left to judges who 
are not selected by and responsible to the people, nor 
“in matters of greater consequence, which concern the 
common good,” to a small group of individuals. Rather 
should the final authority in interpreting the law be in 
“a general counsel.” As authority for this position he 
cites the practice of “the Jewish church, directed by 
God.” It is also, he says, in accordance with “the ap¬ 
proved experience of the best ordered states.” And it 
seems clear from the w^ording of this letter and from 
other of his writings that the law which they are to in¬ 
terpret is the law of God. For instance, he cites the 
example of the Apostles, and particularly of Peter, who, 
when the rulers and high priest passed sentence against 
their preaching, refused to obey the verdict because 
their sentence was contrary to law. Since the ruling was 
that of the established civil authorities of the place, the 
law to which Hooker has reference must have been the 
law of God, or, as it came to be known in America two 
centuries later, “the higher law.” In a scanty abstract 
of a sermon preached by Hooker in 1638, in which the 
text is that relied upon by Eliot in framing his Christian 
Commonwealth, “Take you wise men, and understand¬ 
ing, and known among your tribes, and I will make them 
rulers over you,” his doctrine was “that the choice of 
public magistrates belongs unto the people, by God’s 
allowance.” ^ However, this does not mean that the 
people are perfectly free to establish such laws as they 
may desire, for “the privilege of election, which belongs 
to the people, therefore must not be exercised according 
to their humours, but according to the blessed will and 
law of God.” 

^ Ihid,, p. 20. 
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In a number of respects the ideas of Roger Williams 
are more nearly in keeping with the generally accepted 
views of the present time than are those of any other 
American political theoriest before the Revolution. A 
sturdy defender of popular government, and a re¬ 
nowned controversialist against the religious intolerance 
prevalent in New England and especially in Massa¬ 
chusetts Bay, he was the first great prophet of American 
democracy. So far as concerns his doctrine of the power 
of the people to rule themselves, this paragraph from his 
famous Bloudy Tenent of Persecution is typical: 

But from this Grant I infer, (as before hath been touched) 
that the Soveraigne, originally and foundation of civill power 
lies in the people, (whom they must needs meane by the civill 
power distinct from the Government set up.) And if so, that a 
People may erect and establish what forme of Government 
seemes to them most meete for their civill condition: It is 
evident that such Governments as are by them erected and 
established, have no more power nor for no longer time, then 
the civill power or people consenting and agreeing shall be- 
trust them with. This is cleere not only in Reason, but in the 
experience of all commonweales, where the people are not de¬ 
prived of their natur all freedoms by the power of Tyrants} 

Nevertheless, like Thomas Hooker, Williams held un¬ 
waveringly to the accepted view of his time that ‘‘a 
civill Government is an Ordinance of God, to conserve the 
civill peace of people.” His variation from the normal is 
found in his addition that this power extends only ‘‘so 
farre as concerns their Bodies and Goods^ In other 
words, Williams agreed with the most orthodox Puri¬ 
tans of New England that the true laws are those of 

1 Publications of the Narragansett Club, 1st series, in, 249. 

2 Ibid, 
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God; he did not always agree in his interpretation of 
them. Where, for example, Nathaniel Ward held that 
it is in accordance with the will and law of God that 
every citizen of the state should be required to accept 
the true religion, that is, the established religion, Wil¬ 
liams declared “that State policy and State necessity, 
which (for the peace of the State and preventing of Rivers 
of civill Blood) permits the Consciences of men, will bee 
found to agree most punctually with the Rules of the 
best Politician that ever the World saw, the King of 
Kings ^ and Lord of Lords'" ^ 

It seems clear then that Williams’ adherence to the 
principle of religious toleration in no way weakens his 
belief in the overruling authority of divine laws. In¬ 
deed, the first sentence of his Preface shows this: “the 
blood of so many hundred thousand soules of Protes¬ 
tants and Papists, spilt in the Wars of present and former 
Ages, for their respective Consciences, is not required nor 
accepted by Jesus Christ the Prince of Peace," ^ And the 
following sentence states that he intends to support his 
argument by Scriptural authority, our chief source of 
knowledge of the divine laws. 

Of course it is perfectly true that one of the most sig¬ 
nificant parts of his argument is that the state is a civil 
institution and that the church is, so far as concerns its 
relations to the state, “like unto a Corporation, Society, 
or Company of East-Indie or Turkie-Merchants, or any 
other Societie or Company in London," ^ It is also true 
that he holds the civil magistrate to be of purely secular 
functions and to receive no more power from being a 
Christian, and to be “but the eyes and hands and instru- 

^ Ibid.y p. 178. 2 p. 3. ^ Ibid., p. 73. 
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merits of the people,” ^ and to have ‘‘not the least inch of 
civill power, but what is measured out to him from the 
free consent of the whole.^ But he is so thoroughly 
enmeshed in the religious philosophy of his age that he 
cannot think of law as being a purely secular affair, or 
of the lawmakers, at least if they be Christians, as being 
free to ignore the rules laid down for their guidance by 
God. 

The only exceptions of importance to the rule that the 
writings on political philosophy in early New England 
which have endured to the present time are the work of 
ministers are the rather fragmentary records of certain 
speeches and tracts by John Winthrop. Although they 
are too brief to admit of that nicety of distinction and 
carefulness of analysis which mark the really notable 
works of political theory, they are suflBciently extensive 
to show that Winthrop w^as a political thinker of real 
ability. In fact, he would seem to have been the one 
publicist of seventeenth-century New England who 
might have made a much greater contribution to the 
literature of political thought had he cared to do so. 
With the exception of Williams’ long and repetitious 
books, the writings of the clergymen who commented 
on political problems are quite short, but, brief as they 
are, they appear to express the whole of the writer’s 
opinion on the theory of the state. These men were pro¬ 
foundly concerned with theology and with ecclesiastical 
organization, but they were only incidentally concerned 
with politics. Winthrop was deeply interested in re¬ 
ligious affairs, but not to the exclusion of a profound 
concern with problems of government. 

^ Publications of the Narraganselt Club, iii, 355. ^ p, 355 ^ 
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No other man in the first generation of New England¬ 
ers was better equipped by education, training, and ex¬ 
perience to deal with the theory of politics. A student 
at Cambridge, a member of the English gentry, and a 
holder of lesser offices in England, he came to Massa¬ 
chusetts Bay as its Governor. During the nineteen 
years that he lived in the colony he was almost con¬ 
tinuously in public office; during twelve of the nineteen 
years he was Governor. His political writings were a 
product of office holding; in fact, all of them seem to 
have been prepared for the purpose of defending the ex¬ 
isting government against the charges and complaints 
of those who desired a wider distribution of political 
power. 

However, although Winthrop held office in a civil 
rather than a religious society, and although he was 
more than incidentally concerned with politics and law, 
he seems to have held firmly to the contemporary belief 
in the principle that the fundamental laws of the state 
are those made by God. Thus in the longest of his writ¬ 
ings on the theory of government, Arbitrary Government 
Described and the Government of the Massachusetts Vindi¬ 
cated from that Aspersion^^ he says that God only has 
the prerogative of governing without a rule: His sover¬ 
eignty is absolute, and His will is perfect rule and reason 
itself.^ Later in the same tract he states the doctrine as it 
might have been found in almost any of the ministerial 
writings of the time: the fundamental laws “which God 

^ This discourse was presumably written in 1644, and is referred to in his 
Journal under the date of October 30 of that year, but it was not included in 
the manuscript of that work. It is to be found in Robert C. Winthrop’s Life 
and Letters of John Winthrop^ ii, 440. See also ibid,, pp. 323-324. 

2 Life and Letters, ii, 440. 
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gave to the Commonwealth of Israeli, were a sufficient 
Rule to them, to guide all their Affaires: we havinge the 
same, with all the Additions, explanations & deductions, 
which have followed: it is not possible we should want a 
Rule in any case: if God give wisdome to discerne it.” ^ 
And in his Replye to the Answer made to the Discourse 
about the Negative Vote, a tract written as a defence of the 
attitude of the Governor and Assistants in the famous 
controversy growing out of the case of the widow Sher¬ 
man’s sow, he argues that the negative vote should not 
be abolished because that would make the government a 
‘‘meere Democratic.” This form of government is not a 
legitimate one: “we should have no warrant in scripture 
for it: there was no such Government in Israeli.” ^ And 
in the best-known of his writings, his Speech on Liberty 
and Authority, he tells the people who have complained 
of the arbitrary character of the decisions of their rulers, 
“It is yourselves who have called us to this office, and 
being called by you, we have our authority from God, in 
way of an ordinance, such as hath the image of God 
eminently stamped upon it, the contempt and violation 
whereof hath been vindicated with examples of divine 
vengeance.” ^ 

But Winthrop’s long experience as a judge, an execu¬ 
tive, and a legislator evidently caused him to believe 
that although the laws of God are basic in matters tem¬ 
poral as well as spiritual they do not contain a complete 
code of civil rules. In the speech just quoted from, for 
example, he says, “The covenant between you and us is 
the oath you have taken of us, which is to this purpose, 

^ Life and Letters, ii, 445. ^ md,, p. 430. 

^ History of New England (Savage ed., 1853), ii, 228. 
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that we shall govern you and judge your causes by the 
rules of God’s laws and our own, according to our best 
skill.” His point of view seems to be that the general 
principles are laid down in God’s word; these general 
principles must be interpreted, applied, and even added 
to when the occasion demands, by the judges, who “are 
Gods upon earthe.” ^ Nor does he entirely leave out of 
account the legislative function, although he is mainly 
concerned with that of the magistrate, for he makes a 
number of references to the Massachusetts Body of 
Liberties, and, in this rather indirect fashion, to other 
laws: “England is a State of long standing, yet we have 
had more positive & wholesome Lawes enacted in our 
shorte tyme, than they had in many hundred yeares.” ^ 

The fundamental laws, then, are made by God, not 
by man, but the details, and much of the superstructure, 
must be worked out by the judge, the jury, the legisla¬ 
ture. So long as the general rule is observed and the 
“best skill” of the governors employed in “deductions 
to particular cases . . . the Government is regular & not 
Arbitrarye.” 

In his discussion of the most basic of all problems of 
political philosophy, the nature of liberty and its rela¬ 
tions to authority, he has an interesting discussion of 
the ancient concept of “natural liberty.” Liberty, he 
says in his “little speech,” is of two kinds: “natural (I 
mean as our nature is now corrupt) and civil or federal.”® 

^ Life and Letters^ ii, 448. Three pages before he had written: “By these 
it appears, that the Officers of this Bodye politick have a Rule to walke by, 
in all their administrations, which Rule is the Worde of God, & such conclu¬ 
sions & deductions, as are, or shalbe, regularly drawne from thence.” 

2 Ibid., p. 446. 

^ History of New England, ii, 229. The well-known Remonstrance and 
Petition of Dr. Robert Child and others in 1646 contains another of the rare 
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The first of these man has in common with the beasts. 
It is an unrestrained power of doing whatever he 
pleases: 

... it is a liberty to evil as well as to good. This liberty is in¬ 
compatible and inconsistent with authority, and cannot en¬ 
dure the least restraint of the most just authority. . . . This is 
that great enemy of truth and peace, that wild beast, which 
all the ordinances of God are bent against, to restrain and 
subdue it. 

Civil or federal liberty, on the other hand, may well be 
termed moral liberty, “in reference to the covenant be¬ 
tween God and man, in the moral law, and the politic 
covenants and constitutions amongst men themselves."" 
It is “a liberty to that only which is good, just, and 
honest."" It is a regulated liberty, “maintained and 
exercised in a way of subjection to authority; it is of the 
same kind of liberty wherewith Christ hath made us 
free.” He concludes his speech as follows: 

If you stand for your natural corrupt liberties, and will do 
what is good in your own eyes, you will not endure the least 
weight of authority, but will murmur, and oppose, and be al¬ 
ways striving to shake off that yoke; but if you will be satis¬ 
fied to enjoy such civil and lawful liberties, such as Christ 
allows you, then will you quietly and cheerfully submit unto 
that authority which is set over you, in all the administrations 
of it, for your good. 


references in early colonial times tc the concept of natural rights. The re¬ 
monstrants objected to being subjected to arbitrary laws and the deprival of 
political privileges, to being deprived of “our due and naturall rights, as free¬ 
born subjects of the English nation.’* (Hutchinson, Papers, p. 190.) How¬ 
ever, it is probably easy to overestimate the importance of the use of “nat¬ 
ural” here. The rights and privileges for which they here petition are those 
of Englishmen under the English laws. The usage is very similar to that 
which became so popular in the colonies in the ten years or so preceding 1776. 
See below. Chapter IV. 
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So far as concerns the present study, the point of 
greatest interest here is Winthrop’s concept of “natu¬ 
ral ” as being the pre-civiL It is of course a point of view 
found very frequently throughout the history of political 
theory, and it was of particular importance during the 
seventeenth century. But Winthrop never developed it, 
as did Hobbes and Locke, into the groundwork of a 
system of political philosophy. Rather is the use of the 
term here related to the theory held by most of the 
Fathers of the Christian Church — that government is 
a divine remedy for the sinfulness of man which, in an 
unrestrained condition, leads to immorality and chaos. 
It is perhaps significant of his failure to think out care¬ 
fully this conception that he speaks of the “naturaF’ 
condition as one of sin — that is, the condition after the 
fall of man, rather than before. In that respect his idea 
here is not that of many of the Church Fathers, and is 
much the same, in its conclusions at least, as that of 
Hobbes, who said that in the state of nature the life of 
man is “solitary, poore, nasty, brutish, and short.” 

The emphasis upon the superiority of God’s laws 
found in virtually all of the theoretical writings of early 
New England is also reflected in many of the constitu¬ 
tional documents of the time. Particularly is this true 
of what may fairly be called the first written constitu¬ 
tion of the English peoples, and the first of modern times 
which seems to be in the line of development that has 
led to the present type of constitution, the Fundamental 
Orders of Connecticut.^ This document, adopted Jan¬ 
uary 14/24, 1638/39, was in effect for a few years 
only, but it was influential upon the later Connecticut 

^ Connecticut Colonial Records, i, 20-^5. 
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Charter and upon the development of the idea and 
practice of popular written constitutions. In its first 
paragraph it is stated that ‘‘where a people are gathered 
togather the word of God requires that to mayntayne 
the peace and union of such a people there should be an 
orderly and decent Government established according to 
God, to order and dispose of the affayres of the people 
at all seasons as occation shall require.” Article 1 of this 
constitution provides that the government which is to be 
elected “shall have power to administer justice accord¬ 
ing to the Lawes here established, and for want thereof 
according to the rule of the word of God.” 

The founders of New Haven were even more com¬ 
pletely attached to the principle of theocracy than were 
those of the Connecticut river towns, and the Funda¬ 
mental Articles of New Haven ^ contain many provisions 
indicative of the general acceptance of the theory ex¬ 
pounded in Davenport’s Discourse about Civil Govern¬ 
ment in a New Plantation, The group of colonists who 
met on June 4/14, 1639, to “consult about settling civill 
Government according to God” were asked to vote 
upon “divers quaeres” propounded to them by Daven¬ 
port. The first of these was, “Whether the Scriptures 
doe holde forth a perfect rule for the direction and gov¬ 
ernment of all men in all dueties which they are to per- 

^ New Haven Colonial Records^ pp. 11-17. In many of the other planta¬ 
tion covenants of the period similar statements concerning adherence to the 
laws of God are found. In that adopted for the Island of Aquedneck in 1638, 
for example, is found the following: “.We . . . will submit our persons, lives 
and estates unto our Lord Jesus Christ, the King of Kings, and Lord of 
Lords, and to all those perfect and most absolute lawes of his given in his 
holy word of truth, to be guided and judged thereby — Ex. xxiv, 3, 4; 
2 Chron. xi, 3; 2 Kings, xi, 17.*’ See H. L. Osgood, The American Colonies in 
the Seventeenth Centuryy i, 323, 341; and Alice M. Baldwin, The New England 
Clergy and the Revolution, Appendix, pp. 173-174. 
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forme to God and men as well in the government of 
famylyes and commonwealths as in matters of the 
chur/’ This proposition was agreed to “by all, no man 
dissenting as was expressed by holding up of hands.” 
Subsequent questions, each of which was seemingly 
agreed to by the gathering, dealt with the establishment 
of that form of commonwealth “as might best conduce 
to the secureing of the purity and peace of the ordi¬ 
nances to themselves and their posterity according to 
God.” On the authority of Biblical passages it was 
decided that only those freemen who were also members 
of the Church should have the right of the suffrage or 
of holding office. 

While the early settlers of Rhode Island and Con¬ 
necticut had no charter or other code of fundamental 
laws until they adopted a plantation covenant, Massa¬ 
chusetts Bay was founded under authorization of a 
charter from the King. During the first few years of the 
colony there was little legislation, and no general code 
was adopted until 1641. Before that time, however, 
there was not a little dissatisfaction with the administra¬ 
tion of justice by the magistrates acting largely upon 
the basis of their own discretion. In 1636 the General 
Court resolved that the government be entreated to 
make a code of laws “agreeable to the word of God.” ^ 
A committee of the Court had been appointed the pre¬ 
vious year for this purpose, but it seemingly took no ac- 

1 Massachusetts Colonial Records^ i, 174. On the legal system of the early 
New England colonies, see P. S. Reinsch, The English Common Law in the 
Early American Colonies (1899); C. J. Hilkey, Legal Development in Massa- 
chusetts 1630-1686 (1910); Richard B. Morris, “Massachusetts and the 
Common Law,” American Historical Reviewy xxxi (1926), 443; Julius 
Goebel, Jr., “King’s Law and Local Custom in Seventeenth Century New 
England,” Columbia Law Review, xxxi (1931), 416. 
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tion. The draft code of John Cotton, referred to above, 
was given little if any consideration. It was not until 
1641 that the Body of Liberties was agreed to.^ This 
famous code had originally been prepared by Nathaniel 
Ward, author of the Simple Cobbler, a man who had had 
some legal training before he entered the ministry. 
However, he is not the sole author, for changes had been 
made by the General Court and it had been submitted 
to the several towns for proposals. 

First of the liberties is that protecting the life, liberty, 
and property of all men against action of the govern¬ 
ment, “unlesse it be by vertue or equitie of some ex- 
presse law of the Country warranting the same, estab¬ 
lished by a generall Court and sufficiently published, or 
in case of the defect of a law in any partecular case by 
the word of god.” It should be noted, however, that the 
list of liberties which follow are much more closely re¬ 
lated to the law of England than to the laws of the 
ancient Hebrews. It is not until the ninety-first section, 
dealing with slavery and bondage, that the law of God 
as set forth in the Bible enters in again. There it is pro¬ 
vided that slaves “shall have all the liberties and Chris¬ 
tian usages which the law of god established in Israeli 
concerning such persons doeth morally require.” The 
provisions of the code dealing with the government of 
the colony follow the charter and the practices which 
had been developed under it, not such schemes as that 
proposed by Eliot. In Section 94, however, dealing with 
“ Capitall Laws,” there is a return to Biblical references. 
All except one of these provisions bear Biblical citations, 
as if to give them authority. But it is again to be noticed 

^ Colonial Laws of Massachusetts (1889), pp. 80-64. 
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that nearly all of these laws are similar to those of Eng¬ 
land at the time. And the last provision, dealing with 
treason and rebellion, was seemingly able to stand with¬ 
out Scriptural authority.^ 

^ In their answer to the Remonstrance and Petition of 1646 the General 
Court declared that the English and the Massachusetts laws had “the same 
fundamental basis,’^ since they were both based upon “the law of God and 
of right reason.” (Winthrop, History, ii, 352.) A committee of magistrates 
also prepared an answer to the remonstrants in the form of a list of parallels 
between the English and the Massachusetts laws. A thorough discussion of 
this Declaration of 1646 is given by Richard B. Morris in the article referred 
to in n. 1, p. 33. Although the remonstrants met with no immediate success, a 
compilation of statutes was prepared and published in 1648 under the title 
of The Laws and Liberties of Massachusetts. It is available only in the edition 
of 1929, published by the Harvard University Press. It contains fewer refer¬ 
ences to the divine sanction of laws than the Body of Liberties, but in the 
section dealing with “capital laws” the citation of Biblical authority for 
each crime continues. 

In the records of the middle and southern colonies occasional references 
to the laws of God are to be found, but there seems to have been no literature 
developing this point of view. In the preamble to Penn’s Frame of Govern¬ 
ment (1682) is, however, to be found a statement of a philosophy similar to 
that found in many of the early constitutional and legal documents of New 
England. He quotes with approval, “The Powers that be are ordained of 
God,” and continues: “Government seems to me a part of religion itself, a 
thing sacred in its institution and end. For, if it does not directly remove the 
cause, it crushes the effects of evil, and is as such, (though a lower, yet) an 
emanation of the same Divine Power, that is both author and object of pure 
religion; the difference lying here, that the one is more free and mental, the 
other more corporal and compulsive in its operations: but that is only to evil 
doers; government itself being otherwise as capable of kindness, goodness 
and charity, as a more private society.” {Charter and Laws of Pennsylvania 
[1879], p. 93.) 
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I T HARDLY need be said that the institutional de¬ 
velopment of the seventeenth century and of the 
first six decades of the eighteenth century was of funda¬ 
mental significance in the growth of American govern¬ 
ment. During these years the ideas and forms trans¬ 
planted by the colonists from Europe were being slowly 
adapted to their changing desires and to the needs of a 
new country. The bases of our political structure are not 
to be understood without a careful analysis of this proc¬ 
ess, any more than they can adequately be accounted 
for without consideration of the English and Continen¬ 
tal heritage of the colonists. And although there was 
almost no interest in philosophical politics, the non- 
systematic and fragmentary political thought of the 
century preceding the outbreak of opposition to Parlia¬ 
mentary regulation helped to make possible the course 
of thinking during the period of the Revolution, as it 
played a major part in determining the structure of the 
new governments. But it is not the purpose of this study 
to describe or to analyze the course of American political 
thought except so far as the natural law concept is a 
part of it. With but few exceptions, the writers on gov¬ 
ernment during this era make no use of this concept. 
In fact, the only important exceptions to this rule are to 
be found in the sermons of the New England clergy and 
a few essays and pamphlets, notably those of John Wise, 
a Massachusetts clergyman, and Daniel Dulaney, a 
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Maryland lawyer. It is to be remembered, however, 
that the pamphlets by Wise and Dulaney approach 
more closely than any other writings of the period the 
character of systematic studies of political philosophy, 
and that the records which we have of the mass of con¬ 
troversial political discussion in the period are too scanty 
to indicate very clearly the kind of political reasoning 
embodied in them. It is possible that many speeches 
and writings of the time contained extended and even 
more or less systematic statements of political doctrine 
in which natural law plays an important part, but, if one 
abides by the available records, the conclusion must be 
that there was but rare philosophical interest in politics 
and that only a very few persons, other than the clergy 
of the New England colonies, made any very important 
use of natural law arguments. The importance of these 
exceptions for the future is considerable, but in their own 
time they probably had little influence. 

Ordinarily political theory flourishes in periods of 
political controversy. During the colonial era there were 
no controversies comparable to the English Civil War or 
the American Revolution, but there were a number of 
struggles which produced some political writing and 
probably a great deal of political speech-making. These 
controversies, how^ever, either were not of sufficient im¬ 
portance or, more probably, the times were not ripe, and 
they did not lead to the production of a distinguished 
body of literature on the theory of politics. And even in 
such literature as was produced the natural law concept 
appears but rarely and in a rather shadowy and insub¬ 
stantial form. A few examples may be worth brief 
mention. 
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The English Revolution of 1688 was probably less a 
popular movement than the revolt, especially in Massa¬ 
chusetts Bay, against Andros and other agents of James 
II. This revolt did lead to the publication of several 
pamphlets, but none are of unusual quality or of particu¬ 
lar importance in the development of American political 
thought. A comparison of the Andros Tracis with a 
similar collection of pamphlets written in the same sec¬ 
tion eighty years later indicates very clearly the rapidity 
of the growth of American culture, and especially of 
American political thinking, during the intervening 
years.^ Nevertheless, in the relatively crude produc¬ 
tions of 1689-91 one can discover many of the seeds 
which were to bear fruit after 1760 . In the Declaration 
of the Gentlemen y Merchants^ and Inhabitants of Boston y 
of April 18 , 1689 , we find an argument for the rights and 
liberties of the colonists in terms of the legal and con¬ 
stitutional rights of Englishmen.^ Like the Bostonians 
of 1765 , — who would, however, hardly have coun¬ 
tenanced the threefold division found in this title, — 
they defend their claim to the rights of Englishmen by 
appeal to their charter, to Magna Charta, and to Com¬ 
mon Law. Unlike their descendants, they stress the 
rights and privileges of Parliament as against the pre¬ 
rogative. In 1765 it was not the exercise of the royal 
prerogative but Parliamentary statutes which they at¬ 
tacked. And, also unlike the Bostonians of 1765 , they 
make no reference to the laws or rights of nature. 

Two years later appeared a pamphlet entitled The 

^ There is an even greater contrast between the pamphlets inspired by 
Bacon’s Rebellion in Virginia in 1676 and those produced in that colony after 
1765. » Andros Tracts, i, 11-19. 
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Revolution in New England Justified, Its argument, in 
general, is: ‘‘That Sir Edmund Andros, &c. did make 
Laws destructive to the liberty of the Subjects, is notoriously 
known, for they made what Laws they pleased without 
any consent of the People either by themselves or represent- 
atives, which is indeed to destroy the Fundamentals of the 
English and to Erect a French Government,'' ^ There is 
much talk of “English liberties”^ and defence of the 
claim that the Governor “invaded the Rights and Liber¬ 
ties of the people.” ^ But the nearest to a reference to 
natural law to be found in the pamphlet comes at the 
end of the argument: “Thus did Sir Edmund Andros 
and his Creatures, who were deeply concerned in the 
Illegal Actions of the Late Unhappy Reigns, contrary to 
the Laws of God and Men, commit a Rape on a whole 
Colony.” ^ The other pamphlets produced by this con¬ 
troversy and by other colonial struggles, such as the 
Bacon Rebellion in Virginia, are similarly barren of any 
significant use of the natural law philosophy. 

It is perhaps worth noticing that the ablest defence of 
charter rights written during the colonial period makes 
no use at all of natural law. Had Jeremiah Dummer pre¬ 
pared his Defence of the New England Charters during the 
heated years following the passage of the Revenue Act 
of 1764 he would almost certainly have made frequent 
reference to the natural rights of the colonists, or to the 
laws of nature engrafted into the British constitution. 
But in 1721, although he obviously believed the charters 
to be in serious danger, he based his argument upon a 
much more matter-of-fact type of reasoning. Thus in 


1 Ihid.y p. 79, 
^ Ibid., p. 81. 


2 Ibid., pp. 124, 125. 
^ Ibid., p. 128 
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his first proposition, ‘‘That the Charter Governments 
have a good and undoubted Right to their respective 
Charters,” he simply elaborated upon the statement 
that the charters were granted by the Crown for the 
purpose of settling the colonies, and that they had been 
settled, with great difficulty and expense, and much to 
the benefit of the English navy and English commerce.^ 
And in his fourth and last proposition, ‘‘That it seems 
inconsistent with justice to disfranchize the Colonies by 
an Act of Parliament,” he did not declare that by the 
law of nature the power of Parliament is limited. To the 
contrary, he admitted the power of Parliament, and 
said that it is a question of right and justice, not of 
power, and the colonies should at least be heard in their 
own defence.^ , 

Since no regular series of judicial opinions was pub¬ 
lished in this country before 1789, we have very little 
knowledge of the kind of reasoning relied upon by 
judges or counsel.^ It seems probable that, in the ab¬ 
sence of published decisions and of all except a very few 
legal treatises, the lawyers and judges must frequently 
have relied upon their interpretation of the law of na¬ 
ture, or, as it was more often called in England, the law 
of reason. But of positive evidence there is very little.^ 
The most interesting and most important case of which 
fairly complete records are now available is that in 
which John Peter Zenger was tried for libel in New 

' A Defence of the New England Charters (Almon reprint, 1765), pp. 11 ff. 

2 Ibid., pp. 83 ff. 

^ Charles Warren, History of the American Bar (1911), Part I. 

^ Reinsch, op. cit.^ discusses the situation in the early colonies, but very 
little has been written about the legal history of the later colonies. Some 
useful material is given by Warren, op, dt. 
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York in 1734-35.^ Furthermore, this was a cause in 
which the fundamental political problem of freedon of 
speech and of the press was involved. The speech to the 
jury of the aged Andrew Hamilton, counsel for Zenger, 
dealt more with the rights and liberties of Englishmen 
than with the law of libel. But he was, almost without 
exception, discoursing in terms of legal or ‘‘constitu¬ 
tional” rights, in a vague sense to be sure, and in a 
fashion that could easily be altered so as to bring these 
constitutional rights into the realm of discourse of nat¬ 
ural law. For example: 

I know Men’s Interests are very near to them, and they will 
do much rather than forgoe the Favour of a Governour, and 
a Livelihood at the same time; but I can with very just 
Grounds hope, even from those Men, whom I will suppose to 
be Men of Honour and Conscience too, that when they see, 
the Liberty of their Country is in Danger, either by their 
Concurrence, or even by their silence, they will like English¬ 
men, and like themselves, freely make a Sacrifice of any 
Preferment or Favour rather than be accessory to destroying 
the Liberties of their Country, and entailing Slavery upon 
their Posterity 

Only once in Hamilton’s many references to liberty, 
liberties, and rights does he make any very definite use 
of the theory of natural rights: “The Right of complain¬ 
ing or remonstrating is natural; And the Restraint upon 
this natural Right is the Law only, and that those Re¬ 
straints can only extend to what is false. . . ^ 

^ The case is fully described in Livingston Rutherford, John Peter Zenger 
(1904). A complete reprint of the important speeches and opinions in the 
case is also given in this volume. 

2 Rutherford, op. cit, p. 222. 

3 Ihid., p. 223 
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Even so late as the seventeen-fifties the members of 
the popular assemblies in the colonies seem but rarely to 
have made use of law of nature arguments in their con¬ 
troversies with the representatives of British authority.^ 
Like Hamilton and the Bostonians of 1689, they protest 
in the name of the liberties of Englishmen. To be sure, 
as in Pennsylvania in 1755, one occasionally meets with 
the term ‘‘natural rights of freeborn Englishmen,’’ ^ but 
even this usage appears to be exceptional. More usual is 
the statement of a member of the Maryland Assembly 
of 1755, in discussing Governor Sharpe’s recommenda¬ 
tions for defence measures, when he declares that com¬ 
pulsory militia service “would abridge the Liberty to 
which as Englishmen they have an inviolable Right.” ^ 
An interesting forerunner of later theories is the asser¬ 
tion by the Virginia House of Burgesses in 1753 that 
“the Rights of the Subject are so secured by Law, that 
they cannot be deprived of the least Part of their Prop¬ 
erty, but by their own consent.” The King, they said, 
had declared “that no Man’s Life, Member, Freehold of 
Goods, be taken away or harmed, but by established and 
known Laws.” ^ 

^ E. I, McCormac, Colonial Opposition to Imperial Authority during the 
French and Indian War (1911), passim. 

2 Ihid.y p. 48. ® Ihid.y p. 66. 

* Ihid.^ p. 75. See also pp. 12, 17, 30. Professor McCormac’s summary 
is as follows: “They based their claim to exclusive control of financial mat¬ 
ters on precedent and the ‘ rights of Englishmen.’ Parliament possessed this 
right in England and, being Englishmen, the colonists claimed a similar right 
for their assemblies, within their own jurisdiction. As Parliament did not 
represent Englishmen in America its taxing power did not extend to America. 
In short, they desired all the rights of Englishmen, but comparatively few of 
the duties. Some colonies claimed additional rights based on their charters, 
and held that such rights once given were an irrevocable bar against both 
king and Parliament. In this they made no distinction between rights and 
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A type of reasoning which was to be of great impor¬ 
tance in the second quarter of the nineteenth century 
but was rarely used in the early years of the eighteenth 
is found in Samuel Sewell’s anti-slavery tract, The Sell- 
ing of Joseph, This tract, published in Boston in 1700, 
invokes the laws of nature and of nature’s God against 
the iniquitous institution of slavery. 

It is most certain that all Men, as they are the sons of Adam, 
are co-heirs, and have equal Right unto Liberty and all other 
outward Comforts of Life. God hath given the Earth {with all 
its commodities) unto the Sons of Adam, Psal. 115,16. . . . So 
that Originally, and Naturally, there is no such thing as 
Slavery. . . . 

And seeing God hath said. He that Stealeth a Man, and 
Selleth him or if he be found in his Hand, he shall surely he put 
to Death. Exod. 21, 16. This Law being of Everlasting 
Equity, wherein Man-Stealing is ranked among the most 
atrocious of Capital Crimes: What louder Cry can there be 
made of that Celebrated Warning. 

Sewell is, of course, giving a liberal interpretation to 
the divine law principles of the early New Englanders. 
In the political sermons of the first half of the eighteenth 
century one finds this kind of theory combined with 
philosophical doctrines taken over from English and 
Continental publicists. Where the first generation of 
ministers had drawn nearly all of their political doc¬ 
trine from their interpretation of the Bible or other 

privileges. All maintained that their ‘rights as Englishmen’ and ‘natural 
right’ entitled them to the privileges of government without any outside in¬ 
terference with their internal affairs. In a word, they had developed practi¬ 
cally all the arguments that were used after the passage of the Stamp Act.” 
{Ibid.y pp. 94-95.) 

For references to several other examples of the use of natural law in the 
speeches and writings of the time, see J. T. Adams, Provincial Society, pp.l21- 
122, 277-278. See also Cambridge History of American Literature, i, 118. 



44 


NATURAL LAW 


religious writings, the eighteenth-century clergy drew 
upon Aristotle, Plato, Cicero, and other ancient au¬ 
thors, and upon Locke, Pufendorf, Milton, Harrington, 
Montesquieu, Blackstone, Burlamaqui, and many other 
political philosophers of the seventeenth and eighteenth 
centuries.^ One of the results of this importation of 
ideas is the greatly extended use of the natural law con¬ 
cept. To be sure, they continue to place great reliance 
upon the principle of divine laws, and in many cases ap¬ 
pear to use ‘'law of God” and ‘Taw of nature” inter¬ 
changeably, but the tendency toward the adoption of a 
more secular and a more philosophical conception of 
these laws which are given to man by a force greater 
than himself is apparent. Of particular importance is 
the increasing emphasis upon the rights which nature 
has given to all men. Thus Samuel Hall in an Election 
Sermon delivered in Connecticut in 1746 asserted that 
“there can be no doubt about this; but that in all cases 
where the matter under Determination appertains to 
natural Right, the Cause is God’s Cause.” And John 
Barnard in his Massachusetts Election Sermon of 1734 
said: “This Voice of Nature is the Voice of God. Thus 
His that vox populi tst vox Dei,'' ^ That this is no random 
statement, but is part of a rather complete body of doc¬ 
trine, is made clear in subsequent pages of this sermon. 

For where, (as in mixed Government especially,) there are 
peculiar Rights and Powers belonging to the Throne, and 
some peculiar Rights and Priviledges belonging to the People; 
and where, again, the Rights and Powers of the Throne are 
branched out, and divided among the several Partners in 

^ Alice M. Baldwin, The New England Clergy and the American Revolution 
(1928), pp. 7-12. * Ihid., p. 15. 
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Rule, to each their proper Portion; nothing is more plain than 
that, Righteousness requires, that no one invade the Right 
that peculiarly belongs to another. ... So that it is the first 
Point of Righteousness in a State, to act upon the Constitu¬ 
tion; because every Part of the Government . . . have as full 
and just Right ... in and to that Part of Power, or to those 
Priviledges, which are assigned and made over to them, in the 
very Foundation of the Government, as any Man has, or can 
have, to what he calls his own; . . . the Rulers are to govern 
according to Law. When the Kingdom was founded in Israel, 
Samuel wrote the Manner of the Kingdom in a Book, and 
laid it before the Lord . . . that it might be their Magna 
Charta, the fudamental [^ic] Constitution of the Kingdom, 
and the standing Rule of their Government for the future. . . . 
Thus it will be found ... an equal departure from the Rule 
of Righteousness, to wrest the Sword out of the Hand of him 
to whom the Constitution has committed it, as to snatch the 
Purse from those that have the keeping of it. . . . Thus 
Righteousness in Rulers requires them to adjust all the Parts 
of their Administration to the true Rights, Liberties, and 
Priviledges of the Subject. . . . Hence it is the highest Point 
of Righteousness, in Rulers of a People, the primary Design 
of whose Institution was to secure the Community in their 
Rights, to be very careful to maintain entire, and untouched, 
those natural and civil. Liberties, and Priviledges, which are 
the Property of every Member of the Society.^ 

Many other ministers of the time were, like Barnard, 
enunciating the principle of fundamental law which was 
to have a position of vast importance in the future politi¬ 
cal and constitutional development of this country. An 
early example is found in the Election Sermon preached 
in Connecticut in 1713 by John Bulkley. The Divine 
Government, he says, ‘‘is managed by fifxed and steady 

^ John Barnard, Massachusetts Election Sermon (1734), pp. 23-27. Re¬ 
printed in Baldwin, op. cit.. Appendix, p. 175. 
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rules,’’ and earthly rulers must strive to imitate this 
form. The Laws of God have bestowed upon men many 
rights and liberties which are not subject to the arbi¬ 
trary will of the ruler. 

Tis already Determin’d in the Divine Law (with relation to 
these Interests of a People) that the Enjoyment of them be 
free & undisturb’d and Rulers may not make any Determina¬ 
tions repugnant here to: Or, if they do, they are of no force. 
No Law of the Civil Magistrate can bind in Opposition to the 
Divine.^ 

One of the most interesting examples of the develop¬ 
ment of the principles of natural rights is found in a 
brief pamphlet entitled The Essential Rights and Liber- 
ties of Protestants, a Seasonable Plea for Liberty of Con¬ 
science and the Right of Primte Judgment in matters 
of Religion, without any control from Human Authority. 
This pamphlet, published in 1744, was signed “Phila- 
lethes,” and was probably written by Elisha Williams.^ 
Like Wise’s Vindication, it was occasioned by ecclesiasti¬ 
cal rather than political controversy, but makes exten¬ 
sive use of political arguments, most of them based upon 
Locke’s Second Treatise. 

Reason teaches us that all Men are naturally equal in Re¬ 
spect of Jurisdiction or Dominion one over another. Altho 
true it is that Children are not born in this full State of 


^ Baldwin, op. cit„ p. 38. Barnard, in 1734, declared that it “is certain, 
(with a proper Salvo to the natural Rights of Mankind, which it is the End 
of all Government to preserve,) none can have any Right to act contrary to 
the fundamental Laws of that State, till all Parties concerned agree upon 
such Alterations as are thought needful, and then those Alterations become 
wrought into the Constitution.” (Baldwin, op. cit., p. 40.) 

* Ibid., p. 65. 
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Equality, yet they are born to it. . . . So that we are born 
Free as we are born Rational. . . . This natural Freedom is 
not a Liberty for everyone to do what he pleases without any 
regard to any Law; for a rational Creature cannot but be 
made imder a Law from its Maker: But it consists in a Free¬ 
dom from any superior Power on Earth, and not being under 
the Will or legislative Authority of Man, and having only 
the law of Nature (or in other Words, of its Maker) for his 
Rule. . . . 

But because in such a State of Nature, every Man must be 
Judge of the Breach of the Law of Nature and Executioner 
too (even in his own Case) and the greater Part being no 
strict Observers of Equity and Justice; the Enjoyment of 
Property in this State is not very safe. Three Things are 
wanting in this State (as the celebrated Lock observes) to 
render them safe; viz. an established known Law received and 
allowed by Common Consent ... a known and indifferent 
Judge ... a Power to back and support the Sentence when 
right. ... Now to remedy these Inconveniencies, Reason 
teaches Men to join in Society, to unite together into a Com¬ 
monwealth under some Form or other, to make a Body of 
Laws agreeable to the Law of Nature, and institute one com¬ 
mon power to see them observed. ... It is they who thus 
unite together, viz. the People, who make and alone have 
Right to make the Laws that are to take Place among them; 
or which comes to the same Thing, appoint these who shall 
make them, and who shall see them executed. . . . 

Hence then the Foundation and Original of all civil Power 
is from the People, and is certainly instituted for their Sakes; 
or in other words . . . the great End of Civil Government, is 
the Preservation of their Persons, their Liberties and Estates, 
or their Property. ... I mean not that all civil Governments 
(or so called) are thus constituted: (tho’ the British and some 
few other Nations are through a merciful Providence so 
happy as to have such.) 1. There are too many arbitrary 
Governments in the World. . . . These are not properly 
speaking Governments but tyrannies; and are absolutely 
against the Law of God and Nature. But I am considering 
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Things as they be in their own Nature, what Reason teaches 
concerning them.^ 

Probably the most generally known of the political 
sermons of the New England clergy in the period pre¬ 
ceding the Revolution is Jonathan Mayhew’s Discourse 
Concerning Unlimited Submission and Non-Resistance to 
the Higher Powers, Preached in Boston on the anniver¬ 
sary of the execution of Charles I (January 30,1749/50), 
the text is: ‘‘Let every soul be subject unto the higher 
powers. For there is no power but of God: the powers 
that be are ordained of God.” ^ Mayhew’s interpreta¬ 
tion of the apostolic injunction is that submission is 
to be accorded to good rulers, not to common tyrants 
and oppressors.^ He declares in no uncertain fashion 
that the resistance made to the King by Parliament was 
not rebellion, “but a most righteous and glorious stand, 
made in defence of the natural and legal rights of the 
people, against the unnatural and illegal encroachments 
of arbitrary power.” ^ God himself does not govern in 
an absolute, arbitrary manner. He is limited, not, to be 
sure, by the acts of Parliament, but “by the eternal 
laws of truth, wisdom, and equity, and the everlasting 
tables of right reason, — tables that cannot be repealed, 
or thrown down and broken like those of Moses.” ^ 

It should not be understood that these ministers were 
propounding in their completed form the doctrines of 
the Declaration of Independence, much less those of 

^ Williams, A Seasonable Plea^ pp. 2-6. Reprinted in Baldwin, op. city 
Appendix, p. 175. 

2 This Discourse was printed in 1750. It is reprinted in J. W. Thornton, 
The Pulpit of the American Revolution (1860). 

^ Thornton, op. city pp. 78 ff. 

^ Ihid.y p. 93. ** Ihid.y p. 95. 
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twentieth-century democracy. Many of them found it 
necessary to warn against the dangers of “levelism.’’ 
God has ordained differences of degree among men, and 
it is contrary to His will to advocate the destruction of 
class lines or to favor sedition.^ The British political 
system as it stood after 1688 seemed to be their ideal of 
a true form of government. They praised its mixture of 
elements, the way in which the royal prerogative was 
limited by law and by the powers and liberties of Parlia¬ 
ment and people. It had for its end the common good, 
and under it the rights and liberties of the people were 
carefully safeguarded.^ With no idea of disloyalty to the 
form, the rulers, or the policies of this government, the 
clergy were nevertheless helping to develop a body of 
doctrine which was eventually to supply most of the 
principles in a revolution against all three of them. For, 
well before 1760, they had developed and taught a politi¬ 
cal philosophy the central principle of which is the natu¬ 
ral, God-given right of the people to enjoy the benefits 
of a free government. Included in this general right w^ere 
many of the particular rights which the colonists later 
declared to be in danger. 

Somewhat similar to many of the writings just dis¬ 
cussed is the well-known pamphlet of John Wise of 
Ipswich, Massachusetts. Although Wise was a clergy¬ 
man and the pamphlet was written as the result of an 
ecclesiastical controversy, it seems worth more extended 
consideration than other ministerial writings, especially 
since it is the first production of any length in America 
in which extensive use is made of the natural law phi¬ 
losophy already well developed in Europe. 

^ Baldwin, o^p, cit., p. 41. ^ Ibid., p. 83. 



50 


NATURAL LAW 


Wise had given evidence of a deep concern with poli¬ 
tics long before he wrote his Vindication of the Govern¬ 
ment of New-England Churches} During the Andros 
regime he had been a leader of opposition to the taxing 
policies of that representative of James II, and had been 
imprisoned for his boldness. It was, however, the threat 
of tyranny in the church, not in the state, that led to 
the writing of the Vindication. A strong believer in the 
principle of congregational self-government, he was con¬ 
cerned with defending the existing system against the 
proposal of a number of the clergy to subject the in¬ 
dividual churches to the discipline of a presbytery or 
synod. And although his tract has become famous as a 
treatise on politics, he uses political theory only as a 
means to an ecclesiastical end. The part dealing with 
politics is less than one-fourth of the whole.^ Most of 
this political argument is taken bodily from Pufendorf’s 
De lure Natures el Gentium. His own statement is, ‘T 
shall Principally take Baron Puffendorff for my Chief 
Guide and Spokesman.” ^ Just why he used Pufendorf 
has never been clearly explained. Certainly Pufen- 
dorf’s conclusions are not always those which Wise seeks 
to develop, whereas the theory of Locke, and of a num- 

^ Published in Boston in 1717. The sub-title is: Drawn from Antiquity; 
the Light of Nature; Holy Scripture; its Noble Nature; and from ihe Dignity 
Divine Providence has put upon it. It was reprinted in 1772 and in 1860. The 
1772 reprint follows the original very closely, but that of 1860 is not entirely 
reliable. Page references here are to the first edition. 

* In the original edition there aie 105 pages plus an eight-page “Testi¬ 
mony'" and a four-page “Postcript" by John Higginson and William Hub¬ 
bard. Pages 30 to 70 constitute the “second demonstration” from “the 
light of nature.” In this section only pages 32 to 52 deal with political phi¬ 
losophy apart from church government. Pages 93 to 97 contain comparisons 
to existing European governments. 

* Vindication, p. 32. 
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ber of English writers of the seventeenth century, would 
have fitted his needs admirably. Probably the explana¬ 
tion is that Wise had a copy of Pufendorf’s treatise ready 
to his hand, or had secured one because he had earlier 
read it, perhaps while a student at Harvard. At any 
rate, he quotes and paraphrases many pages from this 
work in order to prove that natural law is on the side of 
the existing democratic form of government in the New 
England churches. His knowledge of political literature 
is not great, for he quotes from no political philosopher 
except those quoted or referred to by Pufendorf. For its 
time and place the little book is a remarkable produc¬ 
tion, but in comparison with European political writings 
of the sixteenth and seventeenth centuries or with a 
number of American productions of a half-century later 
it is rather primitive and not clearly thought out — the 
work of a man who is not quite the master of his tools. 

The first part of the pamphlet deals with the constitu¬ 
tion of the churches, and especially with the organiza¬ 
tion of the early Christian Church. This is the “demon¬ 
stration” which is “Drawn from Antiquity.” In the 
second part it is “from the Light of Nature,” and it is 
here that Pufendorf’s interpretation of natural law is 
drawn upon: 

I shall disclose several Principles of Natural Knowledge, 
plainly discovering the Law of Nature, or the true sentiments 
of Natural Reason, with respect to Man’s Being and Govern¬ 
ment. And in this Essay I shall peculiarly confine the dis¬ 
course to two heads, viz, 

1. Of the natural [in distinction to the civil], and then, 

2. Of the Civil Being of Man.^ 


1 lUd, 
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In accordance with his plan, he proceeds first to ""con¬ 
sider man in a state of Natural Being, as a Free-Born 
Subject under the Crown of Heaven, and owing Homage 
to none but God Himself/’ Government, he continues, 
is the result of ‘"Humane Free-Compacts,” not of “Di¬ 
vine Institution.” It is produced by man’s reason, not 
by any direct order from the Deity. Nor is any particu¬ 
lar form required to be adopted either by God or by 
nature. There are three great “immunities” which at¬ 
tach to man in this state of nature into which he is born. 
He is the subject of the law of nature; he is born free; 
and he is born equal. The law of nature Wise defines as 
the dictates of “right reason”; the “Understanding of 
Man is endowed with such a power, as to be able, from 
the contemplation of Humane Condition to discover a 
necessity of Living agreeably with this Law.” ^ Thus, 
although Wise does cite the Scriptural statement that 
this law is written on men’s hearts, he really follows 
Pufendorf rather than the Bible, and emphasizes the use 
of reason and of careful observation of human nature 
and existing conditions of society, instead of the study 
of divine commands, as the proper method of ascertain¬ 
ing the precepts of natural law. In this respect he is 
far removed from the first generation of New England 
ministers, and much more in the line of the later eight¬ 
eenth-century rationalistic tendencies than the other 
clergy of his own time or of the next half-century or 
more. 

After these preliminary observations as to the general 
method of finding out the rules of the law of nature, he 
goes on to discuss one of its basic principles: the ne- 

^ Vindicatioriy p. 35. 
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cessity of civil society. From the nature of man — a 
composite of good and evil — and from the necessity of 
self-preservation, it is evident that he must organize in 
order ‘‘to promote his Interests, and secure his Rights 
and Concerns.” ^ 

This then is a fundamental law of nature, that every man 
as far as in him lies, do maintain a Sociableness with others, 
agreeable with the main end and disposition of humane Na¬ 
ture in general. For this is very apparent, that Reason and 
Society render Man the most potent of all Creatures. And 
Finally, from the principles of sociableness it follows as a 
fundamental Law of Nature, that man is not so wedded to 
his own Interest, but that he can make the Common good the 
mark of his aim; and hence he becomes Capacitated to enter 
into a Civil State by the Law of Nature; for without this 
property in Nature, viz. Sociableness, which is for Cement¬ 
ing of parts, every Government would soon moulder and 
dissolve. 

The original liberty with which man is endowed is 
twofold: internal, “as to his Mind,” and external, “as to 
his Person.” ^ The first of these gives him the right to 
the free use of his own reason, but it must be used in 
accordance with “the Tyes of Reason and Laws of Na¬ 
ture.” Otherwise man lowers himself to a condition 
lower than that of the “Bruit Creatures.” His external 
liberty entitles him to be “perfectly in his own Power 
and disposal, and not to be controuled by the Authority 
of any other.” This liberty, it would seem, is much the 
same as the “Third Capital Immunity” — equality. 
Both of these immunities entitle him to a perfect 
equality of rights bestowed by the law of nature until 

' Ihid., p. 37. 

2 Ihid.y p. 38. 
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these rights are surrendered upon the entrance into the 
civil state.^ 

In considering the problem of authority in society he 
quotes Heinsius’ paraphrase of Aristotle: ‘‘Nothing is 
more suitable to Nature, than that those who Excel in 
Understanding and Prudence, should Rule and Controul 
those who are less happy in those Advantages/’ ^ To a 
certain extent he agrees with this, but he is by no means 
willing to give to it the meaning given it by upholders of 
absolute authority in the state. It would be absurd, he 
argues, to say that nature invests the wise with sover¬ 
eignty over the weak or with a right of “forcing them 
against their wills.” His allegiance to the contract 
theory is seen in the statement that “no Sovereignty 
can be Established, unless some Human Deed or Cove¬ 
nant Precede.” He quotes Ulpian as having said that 
“by a natural right all men are born free,” and argues 
from that that natural fitness for government does not 
make one man governor over another. This superior 
authority can be secured only by force or by voluntary 
compliance. He does not say so definitely at this point, 
but he evidentlv believes that the method of violence is 
unjustifiable. 

Following this discussion of the condition of man in a 
state of nature is his more extended consideration of 
political society. He repeats that governments are 
formed and natural liberty surrendered in order to gain 
security.^ Since in a state of nature all men are free and 
equal, when society is formed ihe people have complete 
and perfect power to establish the form of government 
which they desire. Furthermore, “when the Subject of 

^ Vindication^ p. 39. * Ibid., p. 42. ^ Ibid., p. 43. 
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Sovereign Power is quite extinct, that Power returns to 
the People again. And when they are free, they may set 
up what Species of Government they please’^; if they 
wish to do so, they may even ‘‘subside into a State of 
Natural Being.” 

It is interesting to notice that Wise uses the double 
covenant. By one compact society is formed; by a 
second, power is granted to the rulers.^ He also speaks 
of the state in terms of “a Compound Moral Person.” 

He follows the traditional classification in dividing the 
forms of government into democracies, aristocracies, 
and monarchies.^ Although he does not say so in so 
many words, he makes it quite clear that he considers 
democracy to be the most natural and the best form, as 
well as the original or primitive form. That he is most 
interested in democracy is evidenced by his discussing 
it at much greater length than the other two forms. 
There are also, he continues, various kinds of mixed 
governments. He describes none of these, but he does 
say that “possibly the fairest in the World is that which 
has a Regular Monarchy, (in Distinction to what is 
Despotick) settled upon a Noble Democracy as its 
Basis,” and when “each part of the Government is so 
adjusted by Pacts and Laws that renders the whole 
Constitution an Elisium,^^ ^ He seemingly places the 
British government in this category, for he quotes, 
without comment of his own, an extremely laudatory 
comment upon this system from the Present State of 
England, 

On very slender evidence Wise has frequently been 
said to be one of the fathers of the American Revolution. 

^ Ihid.t p. 45. * Ihid. p. 47. * Ihid.^ p. 50. 
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In a vague sense this is perhaps true, but it is entirely 
clear from his Vindication that his ideas could have 
given little comfort to those who upheld the right of 
revolution. His argument on the subject is not clear, 
but it would seem that when he uses the term ‘‘rebel¬ 
lion” he is thinking of usurpation of power.^ But his 
statements are suflSciently broad to cover most forms of 
revolt: 

In General concerning Rebellion against Government for 
Particular Subjects to break in upon Regular Communities 
duly Established, is from the premises to Violate the Law of 
Nature; and is a high Usurpation upon the first great Im¬ 
munities of Mankind. Such Rebels in States, and Usurpers 
in Churches affront the World, with a presumption that the 
Best of the Brotherhood are a company of Fools, and that 
themselves have fairly Monopolized all the Reason of Human 
Nature. Yea, they take upon them the Boldness to assume 
a Prerogative of trampling under foot the natural original 
Equality & Liberty of their Fellows; for to push the Propri¬ 
etors of Settlements out of possession of their old, and impose 
new schemes upon them, is vertually to declare them in a 
state of Vassalage, or that they were Born so; and therefore 
will the Usurper be so giacious as to insure them they shall 
not be sold at the next Market: They must esteem it a fav¬ 
our, for by this time all the original prerogatives of man’s 
nature are intentionally a Victim, smoaking to satiate the 
Usurpers’ Ambition. 

Just after this rather confusing attack upon those w^ho 
would attempt to overthrow the existing order. Wise 
quotes with approval a passage from the “Secret His¬ 
tory of K. C. 2, and K. J. 2” in which the principle of 
law-limited government is praised and the defenders of 


' Vindication^ p. 52. 
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the laws upheld as the true patriots. The final clause 
of the quotation is probably the most definite support of 
the right of revolution to be found in Wise’s pamphlet: 
“The Prince who strives to subvert the Fundamental 
Laws of Society is the Traytor and Rebel, and not the 
People, who endeavor to Preserve and Defend their 
own.” Wise’s only comment on this statement is, “It’s 
very applicable to particular Men in their Rebellions or 
Usurpations in Church or State.” ^ The whole of this 
none too clear discussion of the right of revolution may 
be construed as a defence of those who revolt against 
rulers who overthrow the established laws, but the colo¬ 
nists of a later generation found in Locke, Milton, and 
others far clearer and more emphatic statements of the 
same principle. 

Practically all of the remainder of the little book deals 
with the government of the church. The existing, demo¬ 
cratic system. Wise argues, is “as agreeable with the 
Light and Laws of Nature as any other whatsoever . . . 
and more accommodated to the Concerns of Religion 
than any other.” ^ He also, in Plea III of Demonstra¬ 
tion IV, reasons from the experience of popular govern¬ 
ments in Venice, the “Belgick Provinces,” and England 
that it is the form best suited to preserve the liberties of 
the churches, as it has proved best to protect the lives, 
natural rights, and fortunes of citizens.^ 

Of even more interest than Wise’s Vindication to the 
student of the history of American political ideas is the 
brief pamphlet of Daniel Dulaney, Attorney-General of 
Maryland, which appeared eleven years later, The Right 

^ Ibid., p. 53. - Ibid., p. 64. 

^ Ibid., pp. 93-97. 
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of the Inhabitants of Maryland to the Benefit of the English 
Laws} Unlike Wise’s tract, this one was not reprinted 
during the years of political controversy preceding the 
Revolution, and it doubtless exercised no great influence 
upon the development of political thought in the colo¬ 
nies, but it is a much more developed argument than 
that of Wise for certain of the principles for which the 
colonists were, after 1760, contending. To be sure, it 
was written to argue the point that the inhabitants of 
Maryland were entitled to the benefit of the English 
statutes as well as the Common Law, whereas those who 
opposed the Stamp Act and other financial and regula¬ 
tory powers of Parliament declared that at least some of 
the legislation of that body did not and could not extend 
to the colonies. But in at least one essential respect the 
argument of Dulaney is that of the men of 1765-76: the 
right of the Americans to the natural and legal liberties, 
privileges, and rights of Englishmen in the realm. Al¬ 
though the immediate point in question is different, the 
argument expounded by Dulaney against the power of 
the Proprietor in Maryland could, with very slight al¬ 
terations, have been used against the power of Parlia¬ 
ment to enact laws respecting the “internal polity and 
taxation” of the colonies, for his argument is framed on 
much the same lines later adopted by the leading pam¬ 
phleteers. He was much more widely read than Wise in 
legal and political literature, and he quotes, nearly al¬ 
ways giving definite citations, from Pufendorf, Grotius, 

^ This pamphlet, now very rare, was printed in Annapolis by W. Parks. 
It is 31 pages in length. A reprint is to be found in the Appendix to St. 
George L. Sioussat’s The English Statutes in Maryland (Baltimore, 1903) 
Professor Sioussat also gives in his monograph an excellent account of the 
controversy which led to the writing of Dulaney’s tract. 
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Locke, Coke, Magna Charta, the Petition of Right, the 
Habeas Corpus Act, and from a surprising array of 
judicial decisions and Parliamentary statutes. The con¬ 
cept of natural law is one of the basic elements in the 
argument, as might be expected from his reading of 
these authorities. 

Dulaney opens his argument with a statement of the 
case for a government by known and settled laws: a 
government of freemen is otherwise impossible. The 
people of Maryland are freemen, “and will certainly 
continue to be such, as long as they enjoy the Benefit of 
Laws, calculated for the Security of Liberty, and 
Property, and the Rights of Mankind.’" ^ They are en¬ 
titled not only to laws in general, but to the laws and 
liberties of Englishmen, so far at least as they pertain to 
the condition of the colony. 

In England the law is divided into common and 
statute law. His definition of the first of these is espe¬ 
cially interesting. It 

takes in the Law of Nature, the Law of Reason, and the 
revealed Law of God; which are equally binding, At all Times, 
in All Places, and to All Persons, And such Usages, and 
Customs, as have been experimentally found, to suit the 
Order, and Engagements of Society; and to contain Nothing 
inconsistent with Honesty, Decency, and Good Manners; and 
which by Consent, and long Use, have obtained the Force of 
Laws.^ 

Both the common and the statute law are the birthright 
of all free-born Englishmen. In support of this assertion 
he quotes from Coke’s Institutes and the Petition of 

1 The Right of the Inhabitants of Maryland^ p. 2. 

* Ibid., p. 3. 
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Right. The first settlers of Maryland were Englishmen, 
he continues, and when they founded the colony they 
continued in their allegiance to the English Crown. He 
then cites Pufendorf and Grotius on the rights of colo¬ 
nies, and refers to Coke as authority for the principle 
that allegiance and protection are reciprocal. The con¬ 
dition of the colonists with reference to the liberties of 
Englishmen he believes to be analagous to the state of 
natural equality described by Locke.^ 

It is not sufficient to be entitled to the common law, 
for this has too frequently been overthrown by men of 
power, ‘‘and that very Law which was calculated, and 
instituted for the Defence, and Safeguard of Property, 
perverted to the Destruction of Property.’' ^ True it is 
that by the law of nature all men are equal, and that 
law, reason, and the law of God enjoin upon men the 
principle that all should be treated justly, but such is the 
depravity of human nature that the rules which these 
laws dictate are too rarely followed. Consequently 
there is a need for more positive laws, “such as our 
Statutes.” It is evident that Dulaney is here stating the 
theory of the state of nature and of natural laws ex¬ 
pounded by Locke and, like Locke, concluding that the 
excellence of the laws of nature is insufficient protection 
against powerful individuals or groups of men who are 
not willing to abide by them. 

The remainder of the pamphlet consists of a remark¬ 
ably learned legal argument for the benefit of the Eng¬ 
lish statutes. However, in a number of places the theory 
of original, natural rights appears,^ and in the conclud- 

1 The Right of the Inhabitants of Maryland, pp. 9, 10. * Ibid., p. 13. 

3 See, for example, ibid., pp. 15, 17, 23, 25, 28, 29. 
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ing paragraph Dulaney comes back to the state of na¬ 
ture— natural rights concept, arguing that the settlers 
in Maryland, like individuals in a state of nature, would 
have had the right to adopt such laws as best suited 
their need of protection and common defence. Since in 
fact they have always observed the rules of English law, 
this long-continued usage and custom, if there were no 
other basis for their claims, would entitle them to the 
benefits of the English common and statute laws.^ 

1 Ihid.^ pp. 30-31. 
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THE REVOLUTION 

T he literature of protest which culminated in the 
Declaration of Independence was based upon a 
twofold source: the development of the habit, and there¬ 
fore of the principle, of colonial self-government, and 
the political philosophy, particularly that of the seven¬ 
teenth and eighteenth centuries, transplanted from 
Europe. As has been pointed out, before 1760 there was 
very little speculation about political problems, and the 
causes are not diflBcult to determine. Of necessity the 
colonists concentrated upon essentials; there was little 
opportunity for the development of a culture capable of 
producing philosophical discussions of politics. Libra¬ 
ries were few in number, of limited content, and, until 
well into the eighteenth century, rarely contained any 
works on the principles of government.^ During the 
colonial era, with the possible exception of Williams’ 
books, there were no political writings of more than 
provincial importance. But in the quarter of a century 
following the passage of the Stamp Act the essays, 
pamphlets, state papers, and constitutions of ^the 
Americans were among the most significant political 

1 On the libraries of the colonial era, see Howard M. Jones, America and 
French Culture (1927), especially p. 20, n. 20, and p. 353, n. 7; Thomas G. 
Wright, Literary Culture in Early New England, 1620-1730 (1920); P. A. 
Bruce, Institutional History of Virginia in the Seventeenth Century (1910), 
chs. xiii-xvi. These references, however, deal but incidentally with works on 
politics and law. Some information as to the character and number of such 
works is to be found in Charles Warren, History of the American Bar (1911);" 
Carl Becker, The Declaration of Independence (1922); Baldwin, op, cit. 
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documents of the Western world. They were read, 
commented upon, and imitated in the most advanced 
European states, and this too in a period of unusual 
productivity, especially in France and England. During 
these years America was a world power in the fields of 
political speculation and political experimentation. 

It is impossible to estimate with complete accuracy 
the relative importance of the various doctrines ex¬ 
pounded in this period in America. But so much, at 
least, seems to be certain: the natural law concept was 
among the ideas which played leading roles in the 
thought of the time. At some periods it held the center 
of the stage, at others it was part of the supporting cast. 
At no time was it in a part of complete unimportance. 
Where, before this time, the political writings in which 
it was used were exceptions in the literature of their own 
time, after 1760 it came to be much more widely used, 
and after 1773 there were very few writings in which it 
was not of real importance. Indeed, it is the popularity 
of the concept during these years which led to its long- 
continued acceptance as a standard part of American 
political thought. 

The political literature of the years 1760-76 is so vol¬ 
uminous that all of it cannot be discussed here. Only 
those writings which seem to have been of particular in¬ 
fluence in their time, or which are important bench 
marks in the development of the natural law philosophy, 
will be discussed.^ In order the better to indicate the 

^ M. C. Tyler, Literary History of the American Revolution (1897), is much 
the best guide to the political writings of the period. R. G. Adams, Political 
Ideas of the American Revolution (1922), is useful and suggestive on the liter¬ 
ature dealing with the commonwealth of nations theory. Carl Becker’s 
Declaration of Independence is a delightfully written treatment of the theory 
of that document. 
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various stages into which the acceptance of the con¬ 
cept is divided, this material will be taken up in four 
groups: first, the writings published between 1760 and 
1765; second, those published between 1765 and 1774; 
third, those which appeared in 1774 and 1775; and 
fourth, those of the year of independence. 

Three years before the passage of the Sugar Act, 
James Otis, a Boston lawyer, in arguing the case of 
Paxton against the Writs of Assistance, set forth the 
principle which was to form the basis of most of the liter¬ 
ature of protest during the next thirteen years.^ These 
writs of assistance or general search warrants were, he 
said, “destructive of English liberty and the funda¬ 
mental principles of law.’’ He does not, so far as we 
know, use the term “nature,” but it is evident that the 
principle for which he is contending is that of a superior 
law, a law which in part is derived from sources not of 
man’s making: 

. . . reason and the constitution are both against this writ . . . 
had this writ been in any book whatever, it would have been 
illegal. All precedents are under the control of principles of 
law. . . . No Acts of Parliament can establish such a writ; 
though it should be made in the very words of the petition, 
it would be void. An act against the constitution is void. 

Our knowledge of Otis’ allegiance to the theory of 
natural law at this time is not confined to Adams’ frag- 

^ Unfortunately, our knowledge of this speech is limited to the notes taken 
by John Adams, a spectator at the trial. They are printed in his Works, ii, 
523. See the excellent comment in J. B. Thayer, Cases on Constitutional Law, 
I, 48. Although there is no certain evidence to support his interpretation, 
Tudor’s version of the Speech, given in his Life of Otis, would seem, in view 
of Otis’ subsequent pamphlets, to be not essentially misleading. 
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mentary notes of this speech. In the very next year Otis 
published a pamphlet of fifty-three pages, A Vindication 
of the Conduct of the House of Representatives of the Prov¬ 
ince of the Massachusetts-Bay, in which natural law is 
very definitely relied upon.^ Otis, who was a member of 
the House, was writing in defence of the principle that 
taxes must be voted by both houses of the General 
Assembly. Governor Bernard, wishing to raise money 
for the defence of Massachusetts fishing vessels against 
French privateers, had levied a tax after having secured 
the consent of his Council but not of the House. The 
argument is very similar to that later used so frequently 
against Parliamentary taxation of the colonies. The 
House of Representatives, in answer to the action of 
Governor Bernard, had declared that to take from the 
lower branch of the Assembly the right of originating 
taxes was virtually to transform a limited government 
into an absolute one.^ In his defence of this position of 
the House, Otis begins by begging leave ‘'to premise two 
or three data'' ^ 

1. God made all men naturally equal. 2. The ideas of 
earthly superiority, preheminence, grandeur are educational, 
at least acquired, not innate. 3. Kings were (and plantation 
Governors should be) made for the good of the people, and 
not the people for them. 4. No government has a right to 
make hobby horses, asses and slaves of the subject, nature 
having made suflScient of the two former, for all the lawful 
purposes of man, from the harmless peasant in the field, to the 
most refined politician in the cabinet; but none of the last, 

^ This pamphlet was published in Boston in 1762. It is now extremely 
rare, but a careful reprint is given in University of Missouri Studies, vol. iv, 
no. 3, edited by C. F. Mullett. In this and the following number of the 
Studies Professor Mullett reprints all of Otis’ pamphlets. 

2 Vindication, p. 15. ® Ihid., pp. 17-21. 
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which infallibly proves they are unnecessary. 5. Tho’ most 
governments are de facto arbitrary, and consequently the 
curse and scandal of human nature; yet none are de jure arbi¬ 
trary. 6. The British constitution of government as now 
established in his Majesty’s person and family, is the wisest 
and best in the world. 7. The King of Great-Britain is the 
best as well as most glorious Monarch upon the Globe, and 
his subjects the happiest in the universe. 8. It is most humbly 
presumed the King would have all his Plantation Governors 
follow his royal Example, in a wise and strict adherence to 
the principles of the British Constitution, by which in con¬ 
junction with his other royal virtues, he is enabled to reign in 
the hearts of a brave and generous, free and loyal people. 
9. This is the summit, the ne plus ultra of human glory and 
felicity. 10. The French King is a despotic arbitrary prince, 
and consequently his subjects are very miserable. 

As supporting authority for these ‘‘data’’ Otis quotes at 
length from Locke’s Discourse on Government, as he calls 
it. And although he quotes from Locke rather than from 
Sidney “or other British martyrs, to the liberty of their 
country,” mainly because Locke was writing in defence 
of the title of William III, from which establishment 
that of George III is derived, it is to be observed that 
the theory of natural rights which he here sets forth in 
defence of principles of British liberty could just as well 
be used to justify a revolution against an oppressive 
government.^ In a letter written many years later, 
John Adams said that “this little fugitive pamphlet” 
contained the “solid substance” of the Declaration of 
the Continental Congress in 1774, of the Declaration of 
Independence, of the writings of Price and Priestley and 

^ Near the end of the pamphlet he speaks of rights to which the colonists 
are entitled by ‘Uhe common law, by their several charters, by the law of 
nature and nations, and by the law of God.” {Vindication^ p. 52.) 
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Tom Paine, and of the French Constitutions. This is 
decidedly an exaggerated view of the scope of Otis’ Vin¬ 
dication, but the significance of this production is con¬ 
siderable. It was, in point of time, first of the many 
pamphlets which were to be of major importance in 
importing, modifying, and popularizing the doctrines 
which were to culminate in the Declaration of Inde¬ 
pendence. 

After the passage of the Revenue Act of 1764, Otis 
wrote and published a pamphlet entitled The Rights of 
the British Colonies Asserted and Proved} It is both the 
most widely known and the ablest of Otis’ writings, and 
it was probably more influential than any other Amer¬ 
ican pamphlet before the appearance of Dickinson’s 
Farmer's Letters. In it one finds a more elaborate and a 
more skillfully developed version of the principles set 
forth in the earlier Vindication. The central thesis is 
that government is limited by the laws of nature and 
God. As in the earlier pamphlet, he draws most heavily 
upon Locke, but he also quotes from or refers to Har¬ 
rington, Vattel, Grotius, Pufendorf, Rousseau, Coke, 
Vaughan, Jeremiah Dummer, Magna Charta, the Bill 
of Rights and a number of British statutes, and the 
Bible.2 

^ Published in Boston in 1764, and republished there and in England 
several times during the next few years. Page references here are to the 1764 
edition. 

* In discussing “the natural rights of Colonists,” he objects to the treat¬ 
ment of the subject by Grotius and Pufendorf. They made the great mistake 
of establishing the “matter of right on the matter of fact.’^ He quotes with 
approval Rousseau’s criticism of Grotius: “The learned researches into the 
laws of nature and nations are often nothing more than the history of ancient 
abuses, so that it is a ridiculous infatuation to be too fond of studying them.” 
The English writers on the subject, and especially Locke, Otis believes, are 
almost the only ones who have dealt properly with it. {Ibid., pp. 25 flF.) 



68 


NATURAL LAW 


In building up to his conclusion that just govern¬ 
ments are never unlimited in their powers, he deals first 
with the problem of the origin of government. There 
have, he says, been four general explanations for its 
origin: grace, power, compact, and property. He finds 
none of these to be satisfactory; the only true founda¬ 
tion of government is “the unchangeable will o/God, the 
author of nature, whose laws never vary.” ^ Govern¬ 
ment is not an arbitrary thing which depends on human 
will or human compact for its existence. It is “founded 
on the necessities of our nature'' It does not follow from 
this, he continues, that an absolute earthly sovereign 
must exist in and preside over every society. To the 
contrary, absolute power is originally and ultimately in 
the people, and they never did, nor can they rightfully, 
completely renunciate this divine right.^ The form of 
government ‘‘is by nature and by right so far left to the 
individuals of each society, that they may alter it from a 
simple democracy or government of all over all, to any 
form they please.” ^ But no matter what the form or 
the manner in which the power has been acquired, it re¬ 
mains that the rulers are always limited by the laws of 
nature. If the administrators “deviate from truth, jus- 

^ The Rights of the British Colonies, p. 8. 

2 Ibid., p. 9. Later in the argument appears this well-known passage: 
^‘To say the parliament is absolute and arbitrary, is a contradiction. The 
parliament cannot make 2 and 2, 5; Omnipotency cannot do it. The supreme 
power in a state, is jus dicere only; — jus dare, strictly speaking, belongs alone 
to God. Parliaments are in all cases to declare what is for the good of the 
whole; but it is not the declaration of Parliament that makes it so: There 
must be in every instance, a higher authority, viz. God. Should an act of 
parliament be against any of his natural laws, which are immutably true, their 
declaration would be contrary to eternal truth, equity and justice, and con¬ 
sequently void: and so it would be adjudged by the parliament itself, when 
convinced of their mistake.*" {Ibid., p. 47.) * Ibid., p. 11. 
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tice and equity, they verge towards tyranny, and are to 
be opposed; and if they prove incorrigible, they will be 
deposed by the people, if the people are not rendered too 
abject.” ^ The end of government is the good of the 
whole. 

Salus populi supreme lex esto, is of the law of nature, and 
part of that grand charter given to the human race ... by 
the only monarch in the universe, who has a clear and indis¬ 
putable right to absolute power; because he is the ordy One 
who is omniscient as well as omnipotent.^ 

In these pages Otis has summarized all of the essen¬ 
tial principles found in the Declaration of Independence, 
or, rather, in the portion of the Declaration dealing with 
general political theory. For while the implied theory 
of the Declaration is that Parliament had no power to 
legislate for the colonies, Otis readily admits that they 
are ‘‘subject to, and dependent on Great-Britain; and 
that therefore as over subordinate governments, the 
parliament of Great-Britain has an undoubted power to 
make acts” for them as for the people living within the 
realm.^ It is not that Parliament may not legislate for 
the colonies, but that Parliament does not have an un¬ 
limited power of legislating for them. The colonists, 
like all men, are entitled to the benefit of the laws of 
nature. ^ More definitely, they are, “by the law of God 
and nature, by the common law, and by act of parlia¬ 
ment . . . entitled to all the natural, essential, inherent 
and inseparable rights of our fellow subjects in Great 
Britain.” ^ By the laws of nature it is ordained that 
“ taxes are not to be laid on the people, but by their con- 

1 Ibid., p. 13. * Ibid., p. 10. 3 Ibid., pp. 32-33. 

^ Ibid., p. 29 * Ibid., p. 35. 
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sent in person, or by deputation.’’ ^ And, at consider¬ 
able length, he argues that since the colonists are not 
represented in Parliament they may not be taxed by 
that body.^ 

In this pamphlet, as has so frequently been the case in 
American political thought, the natural law concept is 
extensively used but never carefully analyzed. Otis re¬ 
fers many times to the law of God, and ordinarily seems 
to use ‘"nature” and “God” interchangeably. Unlike 
many of the earlier writers of his colony, however, he 
does not depend upon the Bible for his conclusions as to 
the contents of the laws of nature. Rather does he de¬ 
rive them from Locke’s Treatise and from Coke’s inter¬ 
pretation of the English constitution. He is familiar 
with some of the Continental writers who dealt with the 
concept, but he draws very little from them. 

The only other pamphlet written before the passage 
of the Stamp Act which seems to have gained any gen¬ 
eral circulation was The Rights of the Colonies Examined, 
by Stephen Hopkins.^ Since Hopkins was Governor of 
Rhode Island, and the Assembly of that colony had, in 
November, 1764, voted “that His Honor the Governor, 
be and he is hereby, requested to correct and finish the 
piece lying before this Assembly, entitled, ‘The Rights 

^ The Rights of the British Colonies, p. 37. 

^ See pages 38-65. In the Appendix to this pamphlet are resolutions pre¬ 
pared for and adopted by the Boston Town Meeting in May, 1764, and a 
Memorial presented to the House of Representatives in which the same 
theory is enunciated. See also the three pamphlets published by Otis in 
1765, in which the same point of view is repeated. 

3 Printed in the Providence Gazette, December 22, 1764, and published as 
a pamphlet early in 1765. It was reprinted in London under the title Griev- 
ances of the American Colonies Candidly Examined, in 1766. I have used the 
edition in the Rhode Island Colonial Records, vol. vi. 
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of the Colonies Examined/ ” ^ this pamphlet almost par¬ 
takes of the nature of an oflScial protest. It is couched in 
much more moderate terminology than that of Otis, al¬ 
though the opening paragraph would lead one to expect 
an equally hearty defence of the rights of man: 

Liberty is the greatest blessing that men enjoy, and slavery 
the heaviest curse that human nature is capable of. — This 
being so, makes it a matter of the utmost importance to men, 
which of the two shall be their portion. Absolute liberty is, 
perhaps, incompatible with any kind of government. — The 
safety resulting from society, and the advantages of just and 
equal laws, hath caused men to forgoe some part of their 
natural liberty, and submit to government. . . 

But despite this beginning, the argument is from his¬ 
torical analogy, the principles of the British constitu¬ 
tion, and economic utility. Unlike Otis, he does not use 
the natural law concept except when he refers, and 
that rarely, to the rights which the colonists share with 
the citizens living within the realm of Britain. These 
rights, he says, are inherent and indefeasible; the colo¬ 
nists, being free-born subjects, are ‘‘justly and naturally 
entitled to all the rights and advantages of the British 
constitution.” ^ 

After the passage of the Stamp Act there appeared in 
the colonies a veritable flood of letters, pamphlets, and 
resolutions. In a considerable proportion of this litera¬ 
ture natural law has a place of importance, although it is 
not until the following period, 1774-75, that all of the 
most widely read writers begin to rely upon this concept. 


^ Rhode Island Colonial Records, vi, 412. 
2 Ibid., p. 416. 


^ Ibid., p. 419. 
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Samuel Adams wrote no books or pamphlets, but he 
did produce hundreds of private letters and state papers 
reflecting the more advanced views of the time. In 
nearly all of them the principle of rights which are based 
upon the laws of nature has a place. An early example is 
the set of resolutions which he prepared and which were 
adopted by the House of Representatives of Massa¬ 
chusetts on October 29, 1765. 

1. Resolved, That there are certain essential rights of the 
British Constitution of government, which are founded in the 
law of God and nature, and are the common rights of man¬ 
kind; — therefore 

2. Resolved, That the inhabitants of this Province are un¬ 
alienably entitled to those essential rights in common with all 
men: and that no law of society can, consistent with the law 
of God and nature, divest them of those rights. 

3. Resolved, That no man can justly take the property of 
another without his consent; and that upon this principle, the 
right of representation in the same body which exercises the 
power of making laws for levying taxes, which is one of the 
main pillars of the British Constitution, is evidently founded.^ 

And so he continues throughout the remainder of the 
resolutions to build up to the conclusion that such acts 
of pretended legislation are void. It is to be noticed that, 
according to his theory, the rights in question are im¬ 
mediately derived froni the British constitution, but 
that the ultimate basis is the law of nature. This point 
of view he repeats countless times during the following 
years. The most widely known and most eloquent 

^ Writings (Cushing, ed.), i, 23. See also ibid., i, 8-9, 45, 135, 156-157, 
164, 174, 180, 185,190, 243, 272, 274, 288; ii. 22,169, 179,180, 235, 351-355, 
356, 435; iii, 18, 160, 188, 257. 
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statement of this principle is found in the Massa¬ 
chusetts Circular Letter of February 11, 1768: 

... it is an essential, unalterable right, in nature, engrafted 
into the British constitution, as a fundamental law, and ever 
held sacred and irrevocable by the subjects within the realm, 
that what a man has honestly acquired is absolutely his own, 
which he may freely give, but cannot be taken from him with¬ 
out his consent; that the American subjects may, therefore, 
exclusive of any charter rights, with a decent firmness, 
adapted to the character of free men and subjects, assert this 
natural and constitutional right.^ 

In 1772, in a report drafted for the Boston Committee 
of Correspondence, and adopted by the Town Meeting 
on November 20, he relies even more heavily upon the 
principle of natural rights.^ The document is divided 
into three sections: “Natural Rights of the Colonists as 
Men,’’ “The Rights of the Colonists as Christians,” and 
“The Rights of the Colonists as Subjects.” The first 
section contains precisely the same principles later set 
forth in the introductory part of the Declaration of 
Independence. 

While Samuel Adams was busy drafting his letters, 
reports, and resolutions, his younger counsin, John 
Adams, was almost equally zealous in writing pamphlets 
and other documents in which much the same point of 
view is to be found. More widely read in the literature 
of political thought, and far more learned in the law, 
than the former, John Adams was at least equally de¬ 
voted to the concept of natural law.^ Furthermore, as 

^ Ibid., I, 184. 

2 Ihid.y II, 350. It is reprinted in Old South Leaflets, no. 173. 

® When Adams was beginning his study of the law in 1758, Jeremiah 
Gridley, leader of the Boston Bar, told him that the problem facing a lawyer 
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will later appear, he was to continue to expound this con¬ 
cept throughout a very long career of political writing. 

Earliest among his pamphlets is the youthfully pon¬ 
derous Dissertation on Canon and Feudal Law} In mag¬ 
niloquent language he maintains that, in spite of the 
age-long attempt of rulers to ‘‘wrest from the populace, 
as they are contemptuously called, the Knowledge of 
their rights and wrongs,” the people continue to hold 
those rights antecedent to all earthly governments — 
^'Rights, that cannot be repealed or restrained by hu¬ 
man laws — Rights^ derived from the great Legislator of 
the universe.” ^ His formula for ascertaining the char¬ 
acter of these rights and for studying the spirit of liberty 
is significant: 

Let them all become attentive to the grounds and princi¬ 
ples of government, ecclesiastical and civil. Let us study the 
law of nature; search into the spirit of the British Constitu¬ 
tion; read the histories of ancient ages; contemplate the great 
examples of Greece and Rome; set before us the conduct of 
our own British ancestors, who have defended for us the in¬ 
herent rights of mankind. . . . Let it be known that British 
liberties are not grants of princes or parliaments, but original 
rights, conditions of original contracts, coequal with pre¬ 
rogative, and coeval with government; that many of our 
rights are inherent and essential, agreed on as maxims, and 
established as preliminaries, even before a parliament existed. 

in this country was much more difficult than in England, for here he must 
study not only the common law, but also “civil law, and natural law, and 
admiralty law.” {WorkSy ii, 46.) 

^ This brief tract was originally printed in four numbers of the Boston 
Gazette, in August, 1765; it was later reprinted in England as well as in 
America. Its peculiar title and some of its arguments are probably accounted 
for by the nature of Adams’ contemporary law studies. See his Works, ii, 
148 ff. 

2 Works, III, 449. 
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Let them search for the foundations of British laws and gov¬ 
ernment in the frame of human nature, in the constitution of 
the intellectual and moral world.^ 

In the colonies to the south of New England one finds 
less devotion to the theory of natural law during these 
opening years of the struggle. Some of the writers, to be 
sure, show scarcely less enthusiasm for the inherent, 
natural rights of men than Otis or the Adamses, but 
others avoid the concept and prefer to rely upon a more 
conservative argumentative weapon. It is only after the 
passage of the Coercive Acts in 1774 that the doctrine is 
whole-heartedly accepted outside of the colonies in 
which the clergy had for generations been thundering 
their interpretation of its teachings from their pulpits. 
That is not to say, however, that the concept was un¬ 
known or without importance in the middle and south¬ 
ern colonies. It is only to say that the New England 
writers seem to have been the leaders in spreading the 
gospel of the inherent rights derived from the laws of 
nature. 

An excellent example of the hesitancy with which 
many of the southern colonists, even among those who 
opposed the Stamp Act, approached the theory of natu¬ 
ral rights is found in the pamphlet of Daniel Dulaney 
(son of the Dulaney discussed in the last chapter), Con¬ 
siderations on the Propriety of Imposing Taxes on the 
British Colonies} In the Preface to this pamphlet we 
find a statement which might have been written by Otis: 

^ Ibid.f p. 462. See also his “Clarendon’' letter of 1766, ibid., p. 480. 

2 Published in Annapolis in 1765. I have used the reprint in Maryland 
Historical Magaziney vol. vii. Dulaney had been educated in England, and 
had read law at the Temple. He never altered the views set forth in this 
pamphlet, and later became a loyalist. 
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‘‘In the opinion of a great lawyer, ‘an act of parliament 
may be void,’ and of a great divine, ‘all men have natu¬ 
ral, and freemen, legal rights, which they may justly 
maintain, and no legislative authority can deprive them 
of.’” But he does not believe that, in practice, these 
principles should be relied upon “unless there should be 
very peculiar circumstances,” and he prefers to rely 
upon the rules of positive law.” He believes that he 
finds in the British constitution the principle that the 
colonies are not subject to taxation without their con¬ 
sent, although he admits the legality of the regulation of 
trade by Parliament and of revenue duties incidental to 
this end. He does refer once or twice to the “unalien¬ 
able rights of the subject,” but even then he seems to 
be thinking of the British constitution, not of natural 
rights. 

During the period now under consideration no in¬ 
dividual exercised more influence upon the political 
thought of the colonists than John Dickinson of Penn¬ 
sylvania. After 1773 he is a figure of secondary impor¬ 
tance, and his refusal to sign the Declaration of Inde¬ 
pendence because he believed it to be premature made 
him for a time quite unpopular, but in the earlier years 
of the controversy the pamphlets and state papers 
written by him were of outstanding significance.^ A 
careful examination of these materials shows that during 
this time he used the theory of rights derived from na¬ 
ture but rarely, and indeed it was not until much later 
in his career that he became a devotee of the principles 
already so popular in some of the northern colonies. 

^ The title bestowed upon him by Tyler, “the penman of the American 
Revolution,’* is misleading. He was really the penman of the period between 
1765 and 1774. 
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In September, 1765, the Pennsylvania Assembly took 
action on the Stamp Act. Dickinson was not a member 
of that body, but he was appointed a member of the 
committee charged with preparing a set of resolutions. 
In the first resolve of his draft it is stated: “That the 
Constitution of Government in this Province, is founded 
on the natural Rights of Mankind, and the noble Prin¬ 
ciples of English Liberty, and is therefore perfectly 
free.” ^ Again, in the sixth resolve he refers to “inhe¬ 
rent and inestimable privilege,” but otherwise there is 
no use of natural law. In his draft of the resolutions for 
the Stamp Act Congress held in New York in 1765 he 
does not so much as refer to natural or inherent rights, 
although there are many references to rights and liber¬ 
ties.^ His Address on the Stamp Act (1765) is similarly 
innocent of the natural law concept.^ A longer pamphlet 
published in December of the same year. The Late Regu¬ 
lations respecting the British Colonies Considered, follows 
the same pattern.^ However, in his Address to the Com¬ 
mittee of Correspondence in Barbados (1766) is to be 
found a paragraph which, taken with the resolve drafted 
for the Pennsylvania Assembly in the previous year, 
shows that he was familiar with the theory of natural 
rights, even though he rarely chose to make use of it. 

Kings or parliaments could not give the rights essential to 
happiness, as you confess those invaded by the Stamp Act to 
be. We claim them from a higher source — from the King of 
Kings and Lord of all the earth. They are not annexed to us 
by parchments and seals. They are created in us by the de¬ 
crees of Providence, which establish the laws of our nature. 

' Writings (Ford, ed.) in Memoirs of the Historical Society of Pennsyl¬ 
vania, XIV, 173. 

2 Ihid.y p. 183. ^ Ibid.y p. 201. * Ibid., p. 213. 



78 


NATURAL LAW 


They are born with us; and cannot be taken from us by any 
human power, without taking our lives. In short, they are 
founded on the immutable maxims of reason and justice.^ 

From these inherent rights, including the right to hap¬ 
piness, and the consequent right to security in property, 
he deduces the right to consent to taxation. This state¬ 
ment of the natural law theory might have been written 
by Otis, but it is not characteristic of Dickinson's other 
productions of the next few years. In his Farmer's Let¬ 
ters (1767-68), the most widely read and the most popu¬ 
lar pamphlet published in the colonies before 1776, he 
relies not at all on this concept.^ 

Different in two respects from the Farmer's Letters is 
Richard Bland’s An Inquiry into the Rights of the British 
Colonies, which was published at Williamsburg, Vir¬ 
ginia, in 1766. In the first place, where Dickinson held 
to the generally accepted view of the time among the 
Americans and admitted that Parliament might legally 
pass legislation applying to the colonies so long as it did 
not attempt to tax them. Bland jumps ahead to the 
theory which was not to gain more than a very few fol¬ 
lowers before 1774, that the colonies were under no 
obligation to accept any laws from Parliament.^ To be 

^ Writings^ p. 262. 

2 The nearest to a theory of rights derived from nature is to be found in 
Letter XI. See ihid.y p. 388. However, in the Williamsburg edition there is 
a preface by R. H. Lee in which the natural rights theory is used. Lee speaks 
of the liberties of Americans as being founded “on the dearest principle of the 
law of nature, the most evident declarations of the English constitution, the 
plainest contract between the Crown and our forefathers. . . . The truth is, 
that the great Author of nature has created nothing in vain, and having with 
the life of man joined liberty; the virtuous enjoyment and free possession of 
property honestly gained, has undoubtedly furnished all nations with the 
means of defending their natural rights.” {Ihid.y pp. 290-291.) 

3 Inquiry (E. G. Swem, ed. [Richmond, 1922]), pp. 20-22. 
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sure, it is not a particularly clear or consistent argu¬ 
ment for the principle of dominion status, but it does 
seem to have been the first pamphlet setting forth this 
view.^ In the second place. Bland is not content to rely 
upon the principles of the British constitution alone; he 
interlards his dissertation upon this system by refer¬ 
ences to the laws of nature. For example, in a discus¬ 
sion of the problem of representation in Parliament he 
expounds the theory of the state of nature, citing Vattel, 
Locke, and Wollaston in support of the statement that 
“men in a State of Nature are absolutely free and in¬ 
dependent of one another as to sovereign Jurisdiction.” ^ 
Upon entering society, he says, they agree to submit to 
the legislative power of the state, ‘‘yet they retain so 
much of their natural Freedom as to have a Right to 
retire from the Society, to renounce the Benefits of it, 
to enter into another Society, and to settle in another 
Country.” ^ For they always retain a natural right to 
seek their own happiness and to renounce any authority 
which does not accord them this right. If a person who 
is not given the privilege of voting for members of the 
legislature continues to live in that country, despite his 
natural right to quit it, he implicitly consents to accept 
the restriction. 

From hence it is evident that the Obligation of the Laws of 
Parliament upon the People of Britain who have no Right to 
be Electors does not arise from their being virtually repre¬ 
sented, but from a quite different Principle; a Principle of the 

^ Franklin certainly held this view by 1768, perhaps by 1765, but he 
published no argument in support of his opinion. See his Writings (Smyth, 
ed.), V, 115, 260. 

* Inquiry^ p. 9. ^ Ihid.^ p. 10. 
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Law of Nature, true, certain, and universal, applicable to 
every sort of Government, and not contrary to the common 
Understandings of Mankind.^ 

An ingenious and, so far as I have been able to discover, 
a unique answer to the theory of the virtual representa¬ 
tion of the colonists. 

He then takes up the case of the colonies. There is, he 
argues, no precedent in the histories of ancient or mod¬ 
ern times which fits the case. We must, therefore, “have 
Recourse to the Law of Nature, and those Rights of 
Mankind which flow from it.’’ ^ When the Americans 
asserted their natural right of migration and came to 
this country they recovered “their natural Freedom and 
Independence.” They became “a sovereign State, inde¬ 
pendent of the State from which they separated.” They 
formed a new establishment upon the basis of compacts 
or charters, and the terms of these compacts constitute 
“the Magna Charta, the fundamental Principles of 
Government, to this new Society.” He then proceeds 
to examine the terms of the charters and of subsequent 
agreements, and comes to the conclusion that “great is 
the Power of Parliament, but, great as it is, it cannot, 
constitutionally, deprive the People of their natural 
Rights; nor, in Virtue of the same Principle, can it de¬ 
prive them of their civil Rights, which are founded in 
Compact, without their own Consent.” ^ 

In 1770 the unpopular administrative measures and 
all of the new revenue duties except that on tea were re- 

^ Inquiryy p. 11. 

2 Ihid.y p. 14. 

* Ihid.y p. 26. In the American Gazette (London, 1768) are to be found 
several other examples of the use of natural rights theory in Virginia in 
1765-67. See especially pp. 189-207, 245-247. 
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pealed, partly as a result of the reiterated objections of 
the colonists, but probably more because of commercial 
pressure and the consequent dissatisfaction with the 
legislation among the English merchants. For four years 
there was relatively little political writing, except in 
the colony of Massachusetts Bay. There the continued 
struggle between the Governor and the Assembly, to¬ 
gether with certain incidents, such as the Boston “mas¬ 
sacre” of March 5, 1770, kept the flames alive. The 
result was a relatively rapid development of political 
doctrines pointing in the direction of an appeal to the 
rights of man apart from the guarantees of the British 
constitution. Excellent examples of this condition are 
to be found in the series of orations delivered annually 
in Boston on the anniversary of the “massacre.” ^ Of 
especial interest from the point of view of the present 
study is the oration delivered by Dr. Benjamin Church 
on March 5,1773. Brief as it is, it contains what is almost 
a systematic survey of the basic principles of politics as 
they were then accepted, at least by the more advanced 
popular leaders in that colony. The state of nature and 
the rights of man therein, the social compact, and the 
limited powers of government form the foundations of 
his creed.2 He talks not a little of constitutional rights 
under the British system of government, but it is evi¬ 
dent that he is helping to prepare the way for a resort 
to the principles enunciated in the Declaration of In¬ 
dependence : 

The constitution of a magistrate does not, therefore, take 
away that lawful defence against force and injury, allowed by 

^ These are reprinted in H. Niles, Principles and Acts of the American 
Revolution (2nd ed., 1876), pp. 17 S. * Ibid., pp. 34-37. 
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the law of nature; we are not to obey a prince, ruling above 
the limits of the power entrusted to him; for the common¬ 
wealth, by constituting a head, does not deprive itself of the 
power of its own preservation. . . . 

Breach of trust in a governor, or attempting to enlarge a 
limited power, effectually absolves subjects from every bond 
of covenant and peace; the crimes acted by a king against the 
people are the highest treason against the highest law among 
men, , , , 

The question, in short, turns upon this single point, re¬ 
specting the power of the civil magistrate, is it the end of that 
office, that one particular person may do what he will without 
restraint.^ or rather that society should be made happy and 
secure,^ the answer is very obvious — And it is my firm opin¬ 
ion that the equal justice of God, and the natural freedom of 
mankind, must stand or fall together.^ 

It was doubtless the repetition and popularization of 
such ideas as these that helped to produce the frame of 
mind out of which came the Boston Tea Party of De¬ 
cember 16, 1773, As a result of this famous act of vio¬ 
lence, Parliament enacted the series of measures known 
in the colonies as the Coercive Acts. Instead of isolat¬ 
ing the colony of Massachusetts Bay these acts drew the 
colonies closer together, and instead of causing them to 
retreat from their former position they caused an ad¬ 
vance to the principle that Parliament not only might 
not enact tax measures for them, but that it might not, 
without the free consent of the colonists, legislate at all 
for them. These measures were not tax laws, and they 
demonstrated only too clearly that the power of taxa¬ 
tion was not the only Parliamentary power dangerous 
to their cherished liberties. 


^ Niles, Principles and Acts, p. 34. 
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In the set of resolutions adopted by the First Con¬ 
tinental Congress which met at Philadelphia in Septem¬ 
ber, 1774, we find the first oflBcial statement by the 
colonists of the principle of total exemption from the 
regulatory power of Parliament.^ This appeal for what 
we should today term a dominion status, or common¬ 
wealth of nations theory of the British Empire, was not 
accepted until after prolonged debate. It was carefully 
considered, and it was proposed by the members who 
were most thoroughly familiar with English constitu¬ 
tional precedents.^ John Adams, who seems to have had 
an important part in the decision, later said that he 
desired to have included in the declaration ‘‘an appeal 
to those general ideas of natural right so clearly and 
broadly laid down not long afterward in the Declaration 
of Independence,” but that the more conservative dele¬ 
gates from Pennsylvania, Virginia, and Maryland op¬ 
posed his view, they being “anxious to avoid stumbling 
blocks in the way of a possible return of good feeling be¬ 
tween sovereign and people.” ^ At any rate, after the 
preliminary paragraphs in which the grounds for com¬ 
plaint are set forth, it is merely stated: “That the in¬ 
habitants of the English colonies in North-America, by 
the immutable laws of nature, the principles of the Eng- 

' Journals of the Continental Congress (Ford, ed.), iv, 358. Over a year 
earlier, on March 2, 1773, in an address of the Massachusetts House of 
Representatives to the Governor, this point of view is clearly stated. It was 
written by Samuel Adams, perhaps at the suggestion of John Adams, who 
knew far more than his cousin of the constitutional precedents involved. It is 
reprinted in Niles, op. cit, p. 87. 

* For a discussion of the constitutional merits of this theory, see C. H. 
Mcllwain, The American Revolution (1923), R. L. Schuyler, Parliament and 
the British Empire (1929), and A. B. Keith, The First British Empire (1930). 

* John Adams, Works, i, 160. See also ibid., ii, 376, n. 
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lish constitution, and the several charters or compacts, 
have the following rights. . . For our present pur¬ 
poses the significant fact is that, in spite of this being a 
professedly constitutional protest, the theory of natural 
law was becoming so generally accepted that it could not 
be entirely excluded. That it did not receive a position 
of more importance, if we are to believe John Adams, 
was owing to questions rather of policy than of political 
philosophy. 

The year 1774 not only produced the First Continen¬ 
tal Congress; it also ushered in a flood of pamphlets and 
other political writings. Four of the pamphleteers of 
that year, partly because of their later eminence in 
American politics and political thought, partly because 
of the quality of their writings, and partly because of 
their contemporary influence, deserve particular con¬ 
sideration. 

James Wilson, a Philadelphia attorney, born and 
reared in Scotland and a graduate of the University of 
Edinburgh, probably wrote his Considerations on the 
Nature and Extent of the Legislative Authority of the 
British Parliament in 1770, but he did not publish it 
until 1774. His argument is easily one of the ablest and 
clearest in defence of the principle that the colonists 
were exempt from the jurisdiction of Parliament. His 
acquaintance with British constitutional history was 
second to that of no man in the colonies, with the pos¬ 
sible exception of John Adams, and the greater part of 
this pamphlet is composed of legal or constitutional 
argument, but in the introductory pages, in which he 
attempts to establish certain basic principles, he draws 
his theories from the precepts of natural law. 
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Those who allege that Parliament has power to legis¬ 
late for the colonies, he writes, argue that there must 
be in every state a final, absolute authority, and that 
this authority in Great Britain is Parliament.^ This 
principle, he continues, is of great importance, but that 
importance is derived from its tendency to promote the 
ultimate end of government. If, in any particular in¬ 
stance, its application would destroy instead of promot¬ 
ing that end, it should be rejected. 


All men are, by nature, equal and free: no one has a right 
to any authority over another without his consent: all lawful 
government is founded on the consent of those who are sub¬ 
ject to it: such consent was given with a view to ensure and to 
increase the happiness of the governed, above what they could 
enjoy in an independent and unconnected state of nature. 
The consequence is, that the happiness of the society is the 
first law of every government. 

This rule is founded on the law of nature: it must control 
every political maxim: it must regulate the legislature itself. 
The people have a right to insist that this rule be observed; 
and are entitled to demand a moral security that the legis¬ 
lature will observe it. If they have not the first, they are 
slaves; if they have not the second, they are, every moment, 
exposed to slavery. For ‘‘civil liberty is nothing else but 
natural liberty, devested of that part which constituted the 
independence of individuals, by the authority, which it con¬ 
fers on sovereigns, attended with a right of insisting upon 
their making a good use of their authority, and with a moral 
security that this right will have its effect.” ^ 


^ Works (Bird Wilson, ed.), iii, 205. 

- Ibid.j p. 206. He is here quoting from Burlamaqui, to whose Principles 
of Natural and Politic Law he frequently refers. He also uses Blackstone’s 
Commentaries not a little, but sometimes he quotes Blackstone only to refute 
him. » 
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The problem therefore is: will the exercise by Parlia¬ 
ment of the power of legislation over the colonies pro¬ 
mote their welfare and happiness? His conclusion is, of 
course, that since the colonists send no representatives 
to that body, and therefore have no control over its 
actions, and since its members are primarily interested 
in the affairs with which they are immediately con¬ 
cerned, it is greatly to the disadvantage, and even dan¬ 
gerous to the liberty, of the Americans to have Parlia¬ 
ment exercise such a power over them. And by what 
right do the members of the Parliament secure their 
power to govern the colonies in America? ‘"Have they 
a natural right to make laws by which we may be de¬ 
prived of our properties, of our liberties, of our lives? 
By what title do they claim to be our masters? What 
act of ours has rendered us subject to those to whom we 
were formerly equal?’’ ^ This carrying of the war into 
the enemies’ country by demanding that they show the 
grounds for their alleged powers in the laws of nature, as 
the Americans have demonstrated their right of exemp¬ 
tion according to those laws, is a somewhat unusual 
turn to the argument. 

Another pamphlet written before the meeting of the 
Continental Congress in which the commonwealth of 
nations theory is defended is Jefferson’s Summary View 
of the Rights of British America, As one might expect, it 
is an eloquent appeal; the style and the passion of the 
Declaration of Independence are not far removed from 
it. But it is not so clearly reasoned nor so well supported 
by citations of constitutional authorities as Wilson’s 
Considerations, And although Jefferson is by reputation 

' III, 222 . 
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more closely associated with the doctrine of natural 
rights than any other man of the time, this pamphlet 
makes rather less use of the concept than do those of 
most of the other writers who are espousing the theory 
of dominion status. That is not to say, however, that 
he does not rely upon it at all. Somewhat after the man¬ 
ner of Bland, he deals with the natural right of migra¬ 
tion. Our ancestors, he writes, before their migration 
were free inhabitants of Britain, and they 

possessed a right which nature has given to all men, of de¬ 
parting from the country in which chance, not choice, has 
placed them, of going in quest of new habitations, and of 
there establishing new societies, under such laws and regula¬ 
tions as to them shall seem most likely to promote public 
happiness. That their Saxon ancestors had, under this uni¬ 
versal law, in like manner left their native wilds and woods 
. . . and possessed themselves of the island of Britain. . , } 

In the same section he refers to the ‘^rights which God 
and the laws have given equally and independently to 
all,’’ and somewhat later he says that '‘the God who 
gave us life gave us liberty at the same time.” ^ Two 
specific statements as to the content of natural law 
should be quoted. In one he contends that the Ameri¬ 
cans possessed the right of free trade with all the world 
“as of natural right”; ^ in the other, that “the rights of 
human nature” are deeply wounded by the infamous 
practice of the slave trade.^ 

Perhaps the longest, and almost certainly the heav¬ 
iest, of the pamphlets written in defence of the stand 
taken by the Continental Congress is the well-known 

^ Writings (Ford, ed.), i, 429. 

* Ibid., p. 447. ^ Ibid., p. 432. 

* Ibid., p. 440. See also ibid., pp. 436, 443, 446. 
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Novanglus of John Adams.^ Like Wilson’s Considera¬ 
tions, this work is replete with constitutional citations, 
but nevertheless Adams finds an important place for the 
theory of natural law. 

. . . the terms “British Empire” are not the language of the 
common law, but the language of newspapers and political 
pamphlets; that the dominions of the king of Great Britain 
have no power coextensive with them. I would ask, by what 
law the parliament has authority over America? By the law 
of God, in the Old and New Testament, it has none; by the 
law of nature and nations, it has none; by the common law of 
England, it has none, for the common law and the authority 
of parliament founded on it, never extended beyond the four 
seas; by statute law it has none, for no statute was made be¬ 
fore the settlement of the colonies for the purpose; and the 
declaratory act, made in 1766, was made without our consent, 
by a parliament which had no authority beyond the four seas. 
What religious, moral, or political obligations then are we 
under to submit to parliament as a supreme legislative? 
None at all. . . 

Later, in answering the statement of “ Massachuset- 
tensis” that the “best writers” on the law of nations 
hold that when a state takes possession of a distant 
country that country then becomes subject to the laws 
of the mother country, he says that the law of nations 
“is only the law of right reason applied to the conduct 
of nations.”^ Furthermore, “the practice of free gov¬ 
ernments alone can be quoted with propriety to show the 
sense of nations.” Nor is this enough. “Their practice 

^ The series of letters which make up this tract were written by Adams in 
answer to the letters of “Massachusettensis*’ (Daniel Leonard), and were 
published in the Boston Gazette between November, 1774 and April, 1775. 

* Works, IV, 37. * Ibid., p. 102. 
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must be reasonable, just and right, or it will not govern 
Americans,’’ And his conclusion is that 

. . . from this extensive survey of all the foregoing cases, there 
results a confirmation of what has been so often said, that 
there is no provision in the common law, in English govern¬ 
ment or constitution, made for the case of the colonies. . . . 
It stands upon no grounds, then, of law or policy, but what 
are found in the law of nature, and their express contracts in 
their charters, and their implied contracts in the commissions 
to governors and terms of settlement.^ 

Probably the most influential pamphlets of this 
period which were produced in the colony of New York 
were those written by Alexander Hamilton. Although 
he was but seventeen years of age when the first ap¬ 
peared, and but eighteen when he wrote the second, 
they are by no means juvenile performances. And al¬ 
though the later writings of Hamilton indicate that he 
soon ceased to have much sympathy with the doctrine 
of natural rights, these pamphlets are second to none in 
their reliance upon this concept. In the first of them he 
argues that the proper solution of the present discon¬ 
tents can be secured only by a study of the principles of 
‘‘natural justice” and the “fundamental principles of 
the English Constitution.” ^ Unlike some of his adopted 
fellow countrymen, he would place far more emphasis 
upon the former than upon the latter source of rights. 
“Apply yourself,” he says, “without delay to the study 
of the law of nature, I would recommend to your per¬ 
usal Grotius, Pufendorf, Locke, Montesquieu, and Bur- 

' Ihid., p. 170. 

^ A Full Vindication of the Measures of the Continental Congress from the 
Calumnies of their Enemies (1774). Works (Lodge, ed.), i, 6. 
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lamaqui.” ^ His opponent, the Westchester Farmer,’’ 
appears to have read Hobbes, and agreed with that au¬ 
thor’s pernicious doctrine that rights come from society. 
‘‘ Good and wise men, in all ages have embraced a very 
dissimilar theory.” They have believed that the Deity 
“has constituted an eternal and immutable law, which 
is indispensably obligatory upon all mankind, prior to 
any human institution whatever. This is what is called 
the law of nature.” ^ He cites Blackstone in support of 
the contention that all human laws, if they are valid, de¬ 
rive their authority from this source, and all are of no 
account which contradict it. 

Upon this law depend the natural rights of mankind; the 
Supreme Being gave existence to man, together with the 
means of preserving and beautifying that existence. He en¬ 
dowed him with rational faculties, by the help of which to 
discern and pursue such things as were consistent with his 
duty and interest; and invested him with an inviolable right 
to personal liberty and personal safety. 

And according to these principles, every Englishman 
has, as a part of his “unalienable birthright,” the right 
to participate in lawmaking if he is to be bound by the 
laws.^ Can anyone doubt but that “the right of the 
colonists to exercise a legislative power is an inherent 
right .^” ^ 

Since New York at that time had no charter, he could 
not offer such a basis for his plea. 

There is no need, however, of this plea. The sacred rights 

OF MANKIND ARE NOT TO BE RUMMAGED FOR AMONG OLD 
PARCHMENTS OR MUSTY RECORDS. ThEY ARE WRITTEN, AS 

^ The Farmer Refuted (1775). Worksy i, 59. 

2 Ibid. 3 Ibid., p. 66. ^ Ibid., p. 84. 
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WITH A SUNBEAM, IN THE WHOLE VOLUME OF HUMAN NATURE, 
BY THE HAND OF DIVINITY ITSELF, AND CAN NEVER BE ERASED 
OR OBSCURED BY MORTAL POWER.^ 

But this passage does not mean that he cast aside the 
protection of the British constitution. It seems that he 
believes, or wishes to believe, that the natural rights of 
man, if not expressly guaranteed by the British constitu¬ 
tion, are at least in harmony with its fundamental prin¬ 
ciples, and that if one but understand them aright he 
cannot fail to see the validity of the American case. 
Thus, in one of his summaries, he brings together all of 
the possible arguments of the colonists in a fashion to 
indicate that he still thought partly in terms of the argu¬ 
ment from the British constitution, and not at all in 
terms of the total independence of the colonies. ‘‘I will 
now venture to assert, that I have demonstrated, from 
the voice of nature, the spirit of the British constitu¬ 
tion, and the charters of the colonies in general, the ab¬ 
solute non-existence of that parliamentary supremacy 
for which you contend.” ^ And toward the end of the 
pamphlet: 

I am a warm advocate for limited monarchy, and an un¬ 
feigned well-wisher to the present Royal Family. But, on the 
other hand, I am inviolably attached to the essential rights 
of mankind and the true interests of society. I consider civil 
liberty, in a genuine, unadulterated sense, as the greatest of 
terrestrial blessings. I am convinced that the whole human 
race is entitled to it, and that it can be wrested from no part 
of them without the blackest and most aggravated guilt.^ 

It seems, then, that well before the outbreak of hos¬ 
tilities in the spring of 1775 the concept of a superior law 

1 Ibid., p. 108. 2 p. 109. 3 p, 108^ 
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of God and nature, whence are derived the basic rights 
of man, was accepted and used by nearly all of the most 
influential pamphleteers and orators.^ But it is also true 
that their theories of natural rights, although frequently 
stated separately, and always held to be independent of 
positive laws, are invariably combined with a theory of 
the British constitution. It was not until after the war 
had been going on for some months that any very em¬ 
phatic expression of the theory of natural rights in no 
way combined with an interpretation of the British or 
any other man-made constitution is to be found. All 
that this required was the omission of the portion of the 
pamphlets and orations in which the British constitu¬ 
tion was interpreted, for, as has been indicated, at least 
as early as Otis’ Rights of the British ColonieSy and on 
numerous occasions during the next eleven years, the 
doctrine of natural rights was set forth in such fashion 
as to show that the author believed that these rights 
were completely independent of English laws, although 
he did go on to argue that the British constitution served 
to secure and guarantee them. 

Strangely enough, it remained for an Englishman but 
newly arrived in the land to be the first to state the 
theory of the natural rights of the colonists without ref¬ 
erence to or reliance upon the laws or customs of Eng¬ 
land.^ Thomas Paine it was who, on hearing of the 

^ For other examples of the theory of this period, see the documents re¬ 
printed in Niles, op. cit., and the discussion in Tyler, op. cit., and Adams, 
op. cit.y and in A. M. Baldwin, The New England Clergy and the American 
Revolution. 

2 There were a number of earlier statements of the desire for inde¬ 
pendence, but none of them appear to have gained wide circulation or any 
considerable following. Several examples are given in Richard Frothing- 
ham’s The Rise of the Republic of the United States (1872), p. 291, n. 
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proud claim of Franklin, “Where liberty is, there is my 
country,’’ capped that boast with one yet more magnifi¬ 
cent, “Where liberty is not, there is mine.” His interest 
was in the rights, not of the men of this or that country, 
but of men as men. It is characteristic of his long series 
of struggles for a more equal distribution of the rights 
which nature intended to bestow upon all men that one 
of the first of his writings should have been an attack 
upon the British policy with regard to slavery and the 
slave trade. And although he had been in America a 
little less than a year at the time, it is evident that he 
was already a convert to the principle of independence. 

When I reflect on these, I hesitate not for a moment to be¬ 
lieve that the Almighty will finally separate America from 
Britain. Call it Independency or what you will, if it is the 
cause of God and humanity, it will go on. 

And when the Almighty shall have blest us, and made us 
a people dependent only upon him, then may our first grati¬ 
tude be shown by an act of continental legislation, which 
shall put a stop to the importation of Negroes for sale, soften 
the hard fate of those already here, and in time procure their 
freedom.^ 

It is in his famous Common Sense^ published in Phila¬ 
delphia, January 9, 1776, that he sets forth his political 
creed. Government at best is but a necessary evil, and 
is to be restricted to the smallest range of functions com¬ 
patible with the protection of its citizens. The greatest 
merit that any government can have is the full recogni¬ 
tion and the protection of the rights of man. Inasmuch 
as the English government has not fully acknowledged 

1 This short essay appeared in the Pennsylvania Journal^ October 18, 
1775, under the title “A Serious Thought.” See M, D. Conway, Lije of 
Thomas Paine (1892), i, 59. 
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and defended those rights, we should not stop to argue 
about the true constitution of the Empire. Let us take 
nature for our guide, for he who does that 

is not easily beaten out of his argument, and on that ground, 
I answer generally — That independence being a single 

STRAIGHT LINE, CONTAINED WITHIN OURSELVES; and recon¬ 
ciliation, a matter exceedingly perplexed and complicated, 
and in which a treacherous, capricious court is to interfere, 
gives the answer without a doubt.^ 

And having, for the time, adopted this country as his 
own, he declares that ‘‘a government of our own is our 
natural right,” ^ and that “it is repugnant to reason, and 
the universal order of things, to all examples from former 
ages, to suppose that this continent can longer remain 
subject to any external power.” ^ 

Of the debates which took place in the Continental 
Congress, in the colonial assemblies, and in local meet¬ 
ings during the opening months of the year 1776 we 
have but brief and inadequate records. Few if any of 
them give full accounts of the speeches for and against 
independence. So far, however, as concerns the present 
study, this is not a matter of importance; for all of the 
evidence goes to show that the problem which con¬ 
fronted the people was that of the desirability of the 
policy of independence. Once a sufficient proportion of 
them favored that policy there is no doubt but that 

^ Writings (1797, ed.), i, 44. 

2 Ibid.y p. 30. 

^ Ibid.y p. 23. Although this pamphlet has dozens of references to the 
rights and liberties of mankind, there is relatively little use of the nature 
concept. The reason is almost certainly to be found in Paine’s lack of ac¬ 
quaintance with the European political philosophers from whom Otis, the 
Adamses, Bland, Hamilton, Jefferson, and other Americans took the theory. 
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they immediately resorted to the theory of original, 
natural rights in defence of their stand. One more ex¬ 
ample of the kind of doctrine which was being dissem¬ 
inated throughout the country may well be given — the 
charge of Chief Justice William Henry Drayton of 
South Carolina to the grand jury held at Charleston 
during April and May, 1776. Before taking up in detail 
the problems confronting the jury, Chief Justice Dray¬ 
ton delivered to the court an extended justification of 
the Revolution and of the formation of the South Caro¬ 
lina constitution.^ This constitution, he says, arose ac¬ 
cording to the great law of nature and nations. In order 
to establish this point he goes back to the English Revo¬ 
lution of 1688 and the establishment upon the throne of 
“a house elevated to royal dominion for no other pur¬ 
pose than to preserve to a people their unalienable 
rights.’’ He argues that, when Carolina in 1719-21 
cast off the rule of the lords proprietors and asked the 
house of Brunswick to govern them, the king, by con¬ 
senting to do so, vested in the people of that colony a 
clear right to effect another revolution if the new gov¬ 
ernment should ever prove to be tyrannical. Then fol¬ 
lows a list of charges against the king and Parliament of 
Great Britain which includes most of those later incor¬ 
porated in the Declaration of Independence. He again 
goes back to the Revolution of 1688 for a precedent, and 
he finds that George III has abdicated, so far as con¬ 
cerns South Carolina, even as James II abdicated the 
throne of England.^ A declaration to that effect is 

^ Niles, Principles and Acts, pp. 327 ff. 

2 Ibid., p. 332. Near the end of his charge he says: “The Almighty cre¬ 
ated America to be independent of Britain. ... In a word, our piety and 
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merely a statement of the laws ‘‘of nature and reason” 
which apply in such an instance. 

It was just a few days after Drayton had declared 
in his court that the king had abdicated and that the 
colony of South Carolina was now independent, that the 
Second Continental Congress passed a resolution advis¬ 
ing the several colonies to establish governments of their 
own. On May 15, five days later, it passed a preamble 
to this resolution stating that all authority under the 
Crown should be suppressed and all authority exerted 
in the name of the people of the colonies.^ In other 
words, it was on May 15, not on July 2 or July 4, that 
the Congress decided upon the policy of independence 
and consequently abandoned the policy of struggling for 
a redress of constitutional grievances. Independence 
was not, however, formally declared until July 2, when 
a resolution which had been introduced by Richard 
Henry Lee of Virginia on June 7 was adopted. And on 
July 4 Congress adopted what is always called “The 
Declaration of Independence,” although its original 
title was “The Unanimous Declaration of the Thirteen 
United States of America.” ^ 

The purpose of adopting the Declaration of July 4 was 
not, then, the deciding upon the policy of independence; 

political safety are so blended, that to refuse our labors in this Divine work, 
is to refuse to be a great, a free, a pious and a happy people.” {Ibid., p. 334.) 
The constitution of South Carolina that he is here expounding was pro¬ 
fessedly a temporary affair, to be in effect “until an accommodation of the 
differences between Great Britain and America shall take place.’ ’ Drayton 
was, therefore, arguing that the policy set forth in the constitution be aban¬ 
doned and this or another popular constitution be adopted as a permanent 
instrument of government. 

1 Journals of the Continental Congress (Ford, ed.), iv, 358. 

2 Ihid.y V, 507. For a good brief account of the preparation and adoption 
of the Declaration, see Becker, op. cit., chs. i, iv. 
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that had been decided upon on May 15 and formally 
adopted on July 2. Its purpose was the justification of 
that decision, as the first paragraph clearly states. 

When in the course of human events, it becomes necessary 
for one people to dissolve the political bands which have con¬ 
nected them with another, and to assume among the Powers 
of the earth, the separate and equal station to which the Laws 
of Nature and of Nature’s God entitle them, a decent respect 
to the opinions of mankind requires that they should declare 
the causes which impel them to the separation. 

In other words, this document is intended to be a 
justification of a revolution against constituted au¬ 
thority. That justification is in two parts: first, a state¬ 
ment of the political principles which warrant such a 
policy; second, a statement of the particular grievances 
which have brought those principles into play. In the 
second paragraph is set forth the general philosophy. 
It deserves quotation, for it is so concise that it cannot 
be condensed, and so eloquent as to defy paraphrase. 

We hold these truths to be self-evident, that all men are 
created equal, that they are endowed by their Creator with 
certain unalienable Rights, that among these are Life, Lib¬ 
erty and the pursuit of Happiness. That to secure these 
rights^, Governments are instituted among Men, deriving 
their just powers from the consent of the governed. That 
whenever any Form of Government becomes destructive of 
these ends, it is the Right of the People to alter or to abolish 
it, and to institute new Government, laying its foundation on 
such principles and organizing its powers in such form, as to 
them shall seem most likely to effect their safety and Happi¬ 
ness. Prudence, indeed, will dictate that Governments long 
established should not be changed for light and transient 
causes; and accordingly all experience hath shown, that man- 
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kind are more disposed to suffer, while evils are sufferable, 
than to right themselves by abolishing the forms to which 
they are accustomed. But when a long train of abuses and 
usurpations, pursuing invariably the same Object evinces a 
design to reduce them under absolute Despotism, it is their 
right, it is their duty, to throw off such Government, and to 
provide new Guards for their future security. Such has been 
the patient sufferance of these Colonies; and such is now the 
necessity which constrains them to alter their former Systems 
of Government. The history of the present King of Great 
Britain is a history of repeated injuries and usurpations, all 
having in direct object the establishment of an absolute 
Tyranny over these States. To prove this, let Facts be sub¬ 
mitted to a candid world. 

It is clear that in these sentences we find nothing that 
is new. Jefferson’s task was not the creation of a new 
system of political philosophy; to the contrary, it was 
the application of the commonly accepted principles of 
the time to this situation.^ If these truths were not 
“self-evident,” they were at least believed to be so by 
most of the patriot leaders of the period. Nearly all of 
this doctrine had been set forth in hundreds of pam¬ 
phlets and letters to the newspapers, and probably in 
thousands of speeches of which we have no record. Even 
many of the phrases can be found in some of these 
writings, and in the Virginia Declaration of Rights.^ 
Nor do we find in the Declaration any more extended 
analysis of the nature concept than is to be found in 
the earlier American writings. The laws of nature are 
evidently ordained by God. They apply to man in a 
civil state as well as in a state of nature. They are to 

' See Becker, op. ci^, pp. 24 ff. 

* See below, pp. 115-118. 
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be ascertained by the use of the individual reason, for 
they can be and are here made the basis for an appeal 
against the established government. It is the function 
of a just government to abide by these laws. Nor is 
there a discussion of the content of these laws of nature. 
In several earlier writings, and especially in the Vir¬ 
ginia Declaration of Rights, much more is said as to the 
precepts of these laws than is here to be found. All that 
is stated in the Declaration of Independence is that men 
are, by virtue of these laws, equal (and, of course, we are 
not told what this difficult word means), that among 
their inalienable rights are life, liberty, and the pursuit 
of happiness, and that, under certain circumstances, 
subjects are justified in revolting against the existing 
government and establishing another in conformity 
with these principles. Since the purpose of the Declara¬ 
tion was the defence of a revolution, it is primarily a 
statement of the negative injunctions of natural law. 
But it is not entirely negative. The laws of nature de¬ 
cree that governments shall protect the rights derived 
from nature, and that they shall be founded upon the 
consent of the governed. It is in the state constitutions 
adopted during the Revolution that we find the con¬ 
temporary interpretation of these generalizations. 
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THE FIRST CONSTITUTIONS 

D uring the long-continued political struggles in 
England in the seventeenth century, controversies 
which began before the Civil War and lasted well beyond 
the Revolution of 1688, thousands of pamphlets dealing 
with politics were written and published. Not pam¬ 
phlets only, for the treatises of Hobbes, Harrington, 
Sidney, Filmer, Locke, and others were occasioned by 
these conflicts over the form of government and the 
problem of the relative powers of king, legislature, and 
people. In America the Revolution resulted in no such 
productions. Pamphlets there were, and in great num¬ 
bers, but longer and more systematic works on the 
principles of politics were not written until well after in¬ 
dependence was achieved. And, so far as the theory of 
natural law is concerned, the pamphlets published dur¬ 
ing the few years immediately following the Declaration 
of Independence, except a few presently to be discussed, 
add nothing to the statements of that theory as ex¬ 
pressed in the writings taken up in the last chapter. By 
far the most illuminating expressions of the contem¬ 
porary interpretation of natural law are to be found in 
the group of state constitutions adopted between 1776 
and 1780. There are, however, several letters and pam¬ 
phlets having to do with the preparation of these con¬ 
stitutions which deserve prior comment. 
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During the year 1775 a number of leaders in the move¬ 
ment of resistance began to discuss among themselves 
the problem of new governments. The spread of open 
hostilities from section to section, the departure of the 
royal governors, and the closing of the courts in many 
localities, made necessary, sooner or later, the establish¬ 
ment of newly constituted political systems. Although 
it was not until May of the following year that the Con¬ 
gress finally recommended to the colonies the suppres¬ 
sion of all authority under the Crown and the establish¬ 
ment of new governments upon a popular basis, some of 
the members of Congress long before that favored the 
setting up of governments which would not be organized 
upon the principle of submission to royal authority. 
Discussion among the members who favored such a 
plan did not ordinarily result in an immediate at¬ 
tempt to outline a scheme of political organization. Two 
exceptions to this rule are the letters written by John 
Adams to R. H. Lee and George Wythe in November, 
1775, and January, 1776, respectively.^ 

In the letter to Lee, Adams writes that the course of 
events has turned the thoughts of men to the problem of 
government. When the sudden emergency arose and 
the need of some kind of government was pressing, 
“nature and experience pointed out the solution ... in 
the choice of conventions and committees of safety.” ^ 
If to these were added judges for the administration of 
the laws, a complete government would be formed. But 
for a more permanent government something more is 

^ Only the second of these was published as a pamphlet (in Philadelphia 
and Boston in 1776). They are both reprinted in Adams’ Works, vol. iv. 

* Ibid,, p. 185. 
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needed. And here Adams propounds the principle in 
defence of which he was to labor so diligently in the 
following years. 

A legislative, an executive, and a judicial power compre¬ 
hend the whole of what is meant and understood by govern¬ 
ment. It is by balancing each of these powers against the 
other two, that the efforts in human nature towards tyranny 
can alone be checked and restrained, and any freedom pre¬ 
served in the constitution. . . . 

He then proposes that, in order to secure this balance 
of the three powers of government, the people elect a 
house of commons, this house elect a council, and the 
two together elect a governor. The three should each 
have the veto power. The governor should be empow¬ 
ered to appoint ‘‘all officers, civil and military,” with the 
advice and consent of the council. With the exception of 
the election of the governor by popular vote rather than 
by the legislature, and of the council (senate) by the 
people rather than by the lower house, both of which 
changes operate to secure an even greater amount of 
checks and balances than he here seems to think pos¬ 
sible, this brief statement is the core of the theory of 
politics to which Adams ever remained loyal. 

In the letter to Lee he speaks of principles justified by 
“nature and experience.” In the letter to George 
Wythe, published as a pamphlet under the title Thoughts 
on Government, he elaborates slightly upon this phrase, 
although it is not until ten years later that he publishes 
something like a systematic discussion of the theory of 
natural law.^ 


' See below, pp. 150-155. 
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Nothing is more certain, from the history of nations and 
the nature of man, than that some forms of government are 
better fitted for being well administered than others. 

The foundation of every government is some principle or 
passion in the minds of the people. The noblest principles and 
the most generous affections in our nature, then, have the 
fairest chance to support the noblest and most generous 
models of government.^ 

The teachings of experience and the principles of hu¬ 
man nature are thus suggested as the basis for a science 
of politics. He also writes that the works of the great 
political philosophers are to be considered. Those of 
Locke, Milton, Sidney, Harrington, etc., “will convince 
any candid mind, that there is no good government but 
what is republican.’’ A ‘'good government is an empire 
of laws.” The first step in making those laws is “to de-r 
pute power from the many to a few of the most wise and 
good.” It does not follow that the legislative body 
should be a single house. To the contrary, “a people 
cannot be long free, nor ever happy, whose government 
is in one assembly.” ^ As in the earlier letter, he suggests 
that the lower house, which is to be “an exact portrait of 
the people at large,” elect the upper house, and the two 
together elect the governor.^ 

At about the same time Paine’s Common Sense ap¬ 
peared. Although its primary purpose and its greatest 
influence was the advocacy of independence, it also had 

^ Worhsy IV, 193-194. 

2 Ibid., p. 195. 

3 Ibid. He expressed his approval of the “infallible maxim, where an¬ 
nual elections end, there slavery begins.” But he also said that, if experi¬ 
ence so indicated, the term of the more important officers might be extended 
to three or seven years, or even to life. I^n the Massachusetts constitution of 
1780 both branches of the legislature were elected annually. 
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to do with the establishment of new governments. How¬ 
ever, its proposals were sketchy in the extreme. It is 
clear that he considered the colonists to be in a state of 
nature, so far as concerns the possibility of forming new 
structures.^ But it is also explicitly clear that he did not 
believe it to be necessary to prepare any elaborate plan 
or chart to serve as the design for these new systems. 
“I draw my idea of the form of government from a prin¬ 
ciple in nature, which no art can overturn, viz, that the 
more simple any thing is, the less liable it is to be dis¬ 
ordered, and the easier repaired when disordered. . . ^ 

He seems to have opposed the separation of powers, 
and a single executive, and to have desired that all of 
the power delegated to the government by the people 
be concentrated in a single-chambered legislative as¬ 
sembly.® 

No other pamphlet dealing with this problem, so far 
as I have been able to determine, gained any very gen¬ 
eral circulation.^ There were, however, several writings 
which were at least of influence in a single state and 
which are of interest from the point of view of the pres¬ 
ent study. First of them, in point of time, is the anony¬ 
mous pamphlet published in New Hampshire in 1776, 
The People the Best Governors: or a Pllan of Government 
founded on the Just Principles of Natural Freedom,^ It is 

1 Writings (1797 ed.), i, 6. 

* Ibid.y p. 7. ® Ibid.y p. 28. 

* I have not seen a copy of the essay, referred to by R. H. Lee, which was 
printed in the Virginia Gazette^ early in 1776. It seems, how^ever, to have had 
little influence, and no general circulation. See Lee, Letters^ i, 190. 

^ This pamphlet is thirteen pages in length. Its date of publication is not 
certain, but it must have been written in 1775 or early in 1776, since it makes 
no reference to the New Hampshire “constitution” of January 5,1776. It is 
reprinted in F. Chase, History of Dartmouth College (1891). 
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the best example we have of the radically democratic 
tracts of that period, and it is also indicative of the 
heavy reliance placed by most of the writers in the first 
great constitution-making period of modern times upon 
the theory of natural law. 

God gave mankind freedom by nature, made every man 
equal to his neighbor, and has virtually enjoined them to 
govern themselves by their own laws. . . . The people best 
know their own wants and necessities, and therefore are best 
able to rule themselves. Tent-makers, cobblers, and common 
tradesmen composed the legislature at Athens.^ 

Since the character of the settlement of ‘Hhese 
States” makes direct democracy impossible, it is neces¬ 
sary to seek ‘‘some mode of governing by a representa¬ 
tive body.” Under such a system, the freemen give up 
“just so much of their natural right as they find abso¬ 
lutely convenient, on account of the disadvantages in 
their personal acting.” ^ The author of this pamphlet 
favored, as did Paine, the concentration of nearly all 
powers in a single assembly. A smaller body, or council, 
might be elected by this assembly, but the council 
should not have a veto; it should merely advise and pre¬ 
pare business for the larger body. In the lower house 
taxation should not be the basis for apportioning repre¬ 
sentation, for it would then result that the man who 
owns a large amount of property would have more power 
than one who owns less property, “though their natural 
right to freedom is the same. Nature itself abhors such 
a system of civil government, for it will make an in- 

^ Chase, History of Dartmouth College^ p. 654. 

* Ibid.y p. 655. 
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equality among the people and set up a number of lords 
over the rest.” ^ 

Although the author had at least heard of Blackstone 
and Montesquieu, he was not greatly impressed with 
their theory of the separation of powers, if he had read 
those portions of their books. He believes that “they” 
(whether “they” are the people, the assembly, or the 
assembly and council is not entirely clear, but it seems 
probable that the term refers to the lower house) should 
also elect a “first executive oflBcer.” ^ It should be the 
duty of this officer “to transact such occasional business 
as the assembly may devolve upon him,” and act as 
commander of the militia, “and in these capacities the 
people, if they please, may stile him a governor.” It 
would seem, however, that the higher judges would be 
more nearly independent, for they should be elected 
annually by the people voting in their town meetings.^ 

It appears that the forms of government that have hitherto 
been proposed since the breach with Great Britain, by the 
friends of the American States, have been rather too arbi¬ 
trary. The people are now contending for freedom; and would 
to God they might not only obtain, but likewise keep it in 
their own hands. I o <vn myself a friend to a popular govern¬ 
ment; have freely submitted my reasons upon it. And al¬ 
though the plan here proposed might not ever [have] been 
adopted as yet, nevertheless those as free have alone secured 
the liberties of former ages, and a just notion of them has 
guarded the people against the sly insinuations and pro- 

^ Chase, History of Dartmouth College, pp. 657-660. He also favors free, 
male suffrage, and the abolition of property qualifications for office holding. 
{Ibid., p. 662.) 2 Ibid., p. 660. 

* ‘‘It is a darling principle of freedom that those who make the laws 
ought not to execute them,’^ he says, but nevertheless appeals from the courts 
to the assembly should be permitted. (Ibid., p. 662.) 
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posals of those of a more arbitrary turn, whose schemes have 
a tendency to deprive mankind of their natural rights.^ 

Another plea for the institution of a really democratic 
system is found in the Address prepared by the me¬ 
chanics of New York City, June 14, 1776, to be pre¬ 
sented to the Congress which was then sitting in that 
colony. Like the New Hampshire tract just discussed, 
it illustrates the contemporary reliance upon the con¬ 
cept of rights derived from the laws of nature. 

This document is particularly interesting in that it 
presents a strong argument, probably tjie first of the 
period, for the principle of popular ratification of con¬ 
stitutions. That principle has come to be accepted 
throughout the United States, but no constitution of the 
Revolutionary era, excepting that of Massachusetts, 
was submitted to the voters.^ God has given to all men, 
say the mechanics, the right ‘‘to judge whether it be con¬ 
sistent with their interest to accept or reject a constitu¬ 
tion framed for that state of which they are members.” ^ 
This is “the birthright of every man.” He is, “or ought 
to be by inadmissable right, a co-legislator with all the 
other members of that community.” They do not be¬ 
lieve that every individual is equally qualified to assist 
in the framing of a constitution, but they do believe that 
it is “the inalienable right” of all to judge of the merits, 
and particularly of the safeguards to liberty, of a con- 

^ Ihid,y p. 663. 

* As Professor S. E. Morison has shown, the Massachusetts constitution 
of 1780 was not “ratified” by the voters, although it was submitted to the 
town meetings, and a majority of the voters approved it. It was formally 
“ratified” by the convention after the voters had passed upon it. See Pro¬ 
fessor Morison*^s article in Proceedings of the MassachusetU Historical Society^ 
L (May, 1917), 353. ’ Niles, Principles and Acts, p. 174. 
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stitution drafted by the few. Of this right the people of 
New York have been ‘‘deprived” under British rule, 
but no government can claim to be founded upon the 
true principles of the rights of man which does not owe 
its origin to the free consent of all of the people.^ 

... it is evident that her [Great Britain’s] parliament are so 
far from having a lawful claim to our obedience, that they 
have it not to that of their own constituents; that all our 
former laws have but a relative legality, and that not one of 
them is lawfully binding upon us, though even now for the 
sake of common conveniency the operation of most of them 
be and ought to be tolerated, until a new system of govern¬ 
ment shall have been freely ratified by the co-legislative power 
of the people, the sole lawful legislature of this colony. It 
would be an act of despotism to put it in force by any other 
means, which God avert! The people it is true might be awed, 
or openly forced to obey, but they would abhor the tyranny 
and execrate its authors. They would justly think that they 
were no longer bound to submit than despotism could be 
maintained by the same violent or artful means which would 
have produced its existence.^ 

It is not, however, in one of the arguments for a more 
democratic system of government that we find the most 
extended reliance upon and analysis of the natural law 
concept. Rather is it in the so-called Essex Result^ a 
document drafted and accepted by substantial property 
holders in Essex County, Massachusetts, who desired 
that their constitution contain not only a bill of rights, 
but also a more complete separation of powers, and a 
high property qualification for the governorship.^ Its 

' Niles, Principles and Acts, p. 175. * Ibid,y p. 176. 

^ This pamphlet was written in opposition to the proposed Massachu¬ 
setts constitution of 1778. For the circumstances of its writing, see T. Par¬ 
sons, Memoir of Theophilus Parsons (1859). It is reprinted in the Memoir. 
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principal author, Theophilus Parsons, later chief justice 
of the state, was far from being a leveller, but he relies 
even more heavily than Tom Paine upon the state of 
nature, natural rights ideas of the time. 

Reason and experience alike have confirmed the truth 
of this proposition, he argues, that the benefits of a free 
government are greater than those of a state of nature. 

These benefits are greater or less, as the form of govern¬ 
ment, and the mode of exercising the supreme power of the 
State, are more or less conformable to those principles of 
equal impartial liberty, which is the property of all men from 
their birth as the gift of the Creator, compared with the man¬ 
ners and genius of the people, their occupations, customs, 
modes of thinking, situation, extent of country, and numbers. 
If the constitution and form of government are wholly repug¬ 
nant to those principles, wretched are the subjects of that 
State. They have surrendered a portion of their natural 
rights, the enjoyment of which was in some degree a blessing, 
and the consequence is, they find themselves stripped of the 
remainder. As an anodyne to compose the spirits of slaves, 
and to lull them into a passively obedient state, they are told, 
that tyranny is preferable to no government at all; a propo¬ 
sition which is to be doubted, unless considered under some 
limitations. Surely a state of nature is more excellent than 
that, in which men are meanly submissive to the haughty 
will of an imperious tyrant, whose savage passions are not 
bounded by the laws of reason, religion, honor, or a regard to 
his subjects, and the point to which all his movements center, 
is the gratification of a brutal appetite.^ 

In other words, the surrender by individuals who, like 
the citizens of Massachusetts in 1778, are virtually in a 
state of nature of any of their natural rights should be 
done only for ample considerations or equivalents. 

^ Parsons, Memoiry p. 362. 
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Clearly the people of Massachusetts will be content with 
nothing except a republican government, and with no 
republican government that is not free. What are the 
basic principles of a free government? 

All men are born equally free. The rights they possess at 
their births are equal, and of the same kind. Some of those 
rights are alienable, and may be parted with for an equiva¬ 
lent, others are unalienable, and inherent, and of that im¬ 
portance, that no equivalent can be received in exchange.^ 

This interesting and significant distinction between the 
rights which may be alienated for a consideration and 
those (termed ‘‘the rights of conscience”) which may 
not be alienated at all is made the basis of the proposal 
for the proper principles of government to be adopted in 
Massachusetts. The proposed constitution of 1778 was 
found to be defective because it lacked a bill of rights in 
which those rights which are forever inalienable receive 
suitable guarantees.^ It should also 

contain the equivalent every man receives, as a consideration 
for the rights he has surrendered. This equivalent consists 
principally in the security of his person and property, and is 
also unassailable by the supreme power: for if the equivalent 
is taken back, those natural rights which were parted with to 
purchase it^ return to the original proprietor, as nothing is 
more true, than that allegiance and protection are re¬ 
ciprocal. 

It is not sufficient to define political liberty as a liberty 
of doing what the laws permit. A tyrant may govern by 
laws. Political liberty is “the right every man in the 
state has, to do whatever is not prohibited by laws 

1 Parsons, Memoir, p. 365. * Ibid., pp. 367, 374, 386. 
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TO WHICH HE HAS GIVEN HIS CONSENT.” ^ On entering 
society a man parts with the power of controlling his 
natural rights only when the good of the whole requires 
it, and of this the only judge is the majority. 

After laying down these basic propositions, the au¬ 
thors of the Result take up the nature of the government 
to be established by the constitution. The ‘"only good 
method of forming one for futurity,” they say, is by 
“deductions from established principles.” ^ The prob¬ 
lem seems to be mainly a problem of securing and of 
balancing the respective excellences of the mass of the 
people and of the men of education and fortune. It is 
necessary, if a free and stable government is to be estab¬ 
lished, that they be united. It is also necessary that the 
three powers of government, the legislative, the execu¬ 
tive, and the judiciary, be in different hands, be inde¬ 
pendent of one another, “and so ballanced and each 
having that check upon the other, that their independ¬ 
ence shall be preserved.” ^ 

These men were clearly interested in the protection of 
the rights of property, as well as the rights of personal 
liberty. They wished to place limitations upon the 
powers of action of all three branches of the government 
in order that property rights might not be sacrificed to 
the whims of a transient majority. They argued that the 
majority which is to make the laws of the state “should 
include those who possess a major part of the property 
in the state.” But it is unquestionably true that from 
beginning to end the argument is to the effect that only 

^ Ihid.y p. 366. 

* Ihid.y p. 369. 

* Ihid.y p. 373. There is a close similarity between the statement of the 
principle of separation of powers as here set forth and that found in Article 
XXX of the Massachusetts bill of rights. See below, p. 120. 
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a free constitution will be acceptable to the citizens of 
Massachusetts, and that the spirit of a free constitution 
requires that ‘‘the moving power which should give it 
action, ought to be political virtue, patriotism, and a 
just regard to the natural rights of mankind.” ^ 

During the Revolution each of the states, except 
Rhode Island and Connecticut, framed and adopted at 
least one constitution.^ In nearly all of these documents 
there is explicit evidence that the natural law philosophy 
was widely accepted as an essential part of the funda¬ 
mental principles of government. Usually this evidence 
is to be found in a separate bill of rights, but even in 
those constitutions having no bills of rights there is 
usually a section or more which indicates their alle¬ 
giance to the principles of the Declaration of Inde¬ 
pendence, and their belief that a statement of this faith 
should be included in the fundamental law of the state. 
Before attempting an analysis of the bills of rights it 
seems advisable to survey the general nature and extent 
of such provisions. 

First of the states to take a definite step toward estab¬ 
lishing a constitution was New Hampshire.^ However, 

' Parsons, Memoir, p. 402. 

2 Rhode Island and Connecticut continued to use their old charters, with 
a few slight changes. Between 1776 and 1800 twenty-five state constitutions 
were adopted. Four of the states — New Hampshire, Vermont, South 
Carolina, and Georgia — had three each. 

^ Unless otherwise stated, the text used here is B. P. Poore, Charters and 
Constitutions. Both Poore and Thorpe, however, omit the Delaware declara¬ 
tion of rights of September 11, 1776. It may be found in Laws of Delaware 
(1797), I, Appendix, 79. The best survey of these constitutions is W. C. 
Webster, “Comparative Study of the State Constitutions of the American 
Revolution,” Annals, ix (1897), 380; see also F. M. Green, Constitutional 
Development in the South Atlantic States (1931), ch. ii; Allan Nevins, The 
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the document adopted by the convention sitting in that 
state on January 5, 1776, was not intended to be a per¬ 
manent instrument of government. It was designedly 
temporary, and stated that New Hampshire had no in¬ 
tention of seeking independence. But, in fact, it was 
used as a constitution until 1784. South Carolina fol¬ 
lowed the example of New Hampshire on March 26, 
1776. More carefully framed than that of New Hamp¬ 
shire, this constitution was also intended to be in effect 
“until an accommodation of the differences between 
Great Britain and America shall take place.” It was 
superseded by a document adopted in 1778. Neither of 
the first constitutions included a bill of rights, but the 
second South Carolina document did include several 
articles in the body of the document which are in the 
nature of a fragmentary bill of rights. 

Between the time of the adoption by the Continental 
Congress on May 10 of the resolution advising the sev¬ 
eral states to provide themselves with frames of govern¬ 
ment adequate to their needs and the end of 1776 six 
states adopted constitutions. All of them were intended 
to be permanent instruments of government, and all 
represent much more careful consideration and drafts¬ 
manship than the two preliminary documents. The Vir¬ 
ginia constitution was the first of these, and Virginia was 
the first state to adopt a separate bill of rights; in fact, 
the bill, or declaration, of rights was adopted on June 
12, and the body of the constitution on June 29. The 
New Jersey constitution of July 3 contains no separate 

American States during and after the Revolution (1924), chs. iii, iv. An inter¬ 
esting discussion of the relation between the national rights philosophy and 
the common law in this period is found in R. Pound, Spirit of the Common 
Law (1921), ch. iv. 
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bill of rights, but there are four sections in the body of 
the instrument which are based upon the same philoso¬ 
phy as the longer Virginia declaration. On September 
11 the Delaware convention adopted a declaration of 
rights quite similar to that of Virginia; the constitution 
was promulgated on the twentieth. Pennsylvania 
adopted a constitution just eight days after Delaware 
had taken action. It includes a declaration of rights 
which follows the Virginia model. In November Mary¬ 
land framed and adopted a constitution with a bill of 
rights of forty-two articles, the longest of the Revolu¬ 
tionary period. The constitution adopted in North 
Carolina in the following month has a bill of rights 
based upon, but longer than, that of Virginia. 

In the following year two states, Georgia and New 
York, adopted constitutions, as did the group of pioneers 
in Vermont, who claimed to be a state.^ Only in the 
Vermont constitution is there a bill of rights, but in the 
Georgia document there is a brief statement of allegi¬ 
ance to the principle of natural rights, and the New 
York constitution has the Declaration of Independence 
as a preamble. In 1780 Massachusetts finally adopted 
a constitution.^ Last of the states to do so, it is today 
the only one which retains its original instrument of 
government. It includes a bill of rights composed of a 
rather long preamble and thirty articles. 

Leaving aside the temporary documents of New 

^ Vermont was not admitted to statehood until 1791, but its “consti¬ 
tution"’ will be considered here, since it represents the political thought of 
the people of that area. 

* The second New Hampshire constitution was in course of preparation 
from 1778 to 1783, but it was not adopted until 1784. In the main it is pat¬ 
terned on that of Massachusetts. 
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Hampshire and South Carolina, none of these docu¬ 
ments is entirely without references to the rights derived 
from nature’s laws.^ Such statements vary from the 
very brief statement of the Georgia constitution to the 
very long bill of rights adopted in Maryland. But the 
length of the bill of rights is not particularly important 
so far as concerns the fact of agreement with the prin¬ 
ciple involved. The Georgia preamble, for example, 
leaves no room for doubt but that the framers of that 
document relied upon the principle: 

Whereas the conduct of the legislature of Great Britain ... 
which conduct, being repugnant to the common rights of man¬ 
kind, hath obliged the Americans, as freemen, to oppose such 
oppressive measures, and to assert the rights, and privileges 
they are entitled to by the laws of nature and reason . . . 

Easily the most important of the declarations or bills 
of rights is that of Virginia.^ It was the first to be 
adopted, and it has served as the model for every one 
adopted in the United States since that time. Of course, 
later declarations have included some additional pro¬ 
visions, and some of the original ones have been dropped, 
but, in the main, this statement of the fundamental, 
natural rights of the individual represents the point of 
view which has been traditionally accepted in this 
country. Certainly there is no better statement of the 
natural law theory as it was at that time understood. 

^ Although Connecticut adopted no new constitution during this century, 
a short declaration of rights was adopted as a kind of preamble to the old 
charter. 

2 It was drafted by George Mason, and only slightly altered by the con¬ 
vention. Mason’s original draft is given in K. M. Rowland, Life of Mason, i, 
433, and in Niles, Principles and Acts, pp. 301-303. In the case of the Vir¬ 
ginia constitution I have used the text in Hening, Statutes at Large of Vir¬ 
ginia, p. 109. 
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The declaration of rights is, in its preamble, stated to 
contain those rights which ‘‘do pertain to them [the 
people of Virginia] and their posterity, as the basis and 
foundation of government.” The theory of the funda¬ 
mental character of constitutions thus goes hand in 
hand with, and is in part based upon, the theory of 
rights derived from a more than human source. In the 
first three articles there is an excellent statement of the 
character of the most fundamental of these fundamental 
principles. 

1. That all men are by nature equally free and inde¬ 
pendent, and have certain inherent rights, of which, when 
they enter into a state of society, they cannot by any com¬ 
pact deprive or divest their posterity; namely, the enjoyment 
of life and liberty, with the means of acquiring and possessing 
property, and pursuing and obtaining happiness and safety. 

2. That all power is vested in, and consequently derived 
from, the people; that magistrates are their trustees and serv¬ 
ants, and at all times amenable to them. 

3. That government is, or ought to be instituted for the 
common benefit, protection, and security of the people, na¬ 
tion, or community; of all the various modes and forms of 
government, that is best which is capable of producing the 
greatest degree of happiness and safety, and is most effectu¬ 
ally secured against the danger of maladministration; and 
that when any government shall be found inadequate or con¬ 
trary to these purposes, a majority of the community hath an 
indubitable, unalienable and indefeasible right to reform, 
alter or abolish it, in such manner as shall be judged most con¬ 
ducive to the public weal. 

It would seem that, according to this statement, the 
inherent rights of man were, in point of time, derived 
from his condition in a state of nature. But it was evi¬ 
dently not the so-called “natural” condition which en- 
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titled him to them. For they are just as natural to him, 
and just as inalienable, in a state of civil society as in a 
state of nature. It will be noticed that there is here no 
reference to ‘‘nature’s God” or the “laws of God.” 

In addition to these broad statements as to the natu¬ 
ral right to freedom (but not, it is to be noticed, to 
equality), the enjoyment of life and liberty (even unto 
the obtaining of happiness), a share in the control of the 
oflScers of government, and the right of revolution 
against an unjust or even an “inadequate” government, 
the declaration contains more specific provisions as to 
the content of the natural rights of man. Article 4 is 
directed against emoluments or privileges from the 
state, except for public services, and against hereditary 
offices. Article 5 provides that the legislative and execu¬ 
tive powers should be separate from the jinliciary,^ and 
that elections should be held frequently. The next 
article deals with elections. They should be free, and 
“all men having sufficient evidence of permanent com¬ 
mon interest with, and attachment to the community, 
have the right of suffrage.” These electors may not be 
deprived of their property by taxation or the power of 
eminent domain without their own consent, or that of 
their representatives. Presumably this restriction does 
not apply to those who do not have the necessary quali¬ 
fications for voting. Article 7 provides that the execu¬ 
tive may not suspend the laws without the consent of 
the representatives of the people. The next four 
Articles deal with rights of procedure, traditionally 
English guarantees of a fair trial: bail, a speedy trial, 

^ This unusual statement of the separation of powers principle is not 
followed in the body of the document. There it is stated that all three de¬ 
partments “shall be separate and distinct.” 
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confronting of witnesses, no general warrants, trial by- 
jury. ‘‘Due process” does not appear, but “the law of 
the land” is used. Next comes freedom of the press. It 
is followed by the right to bear arms and the subordina¬ 
tion of the military to the civil power; then a curious 
provision that no separate or independent government 
shall be established in the state; and, at the end, two 
ambitiously composite generalizations which deserve to 
be quoted: 

15. That no free government, or the blessings of liberty, 
can be preserved to any people, but by a firm adherence to 
justice, moderation, temperance, frugality and virtue, and by 
frequent recurrence to fundamental principles. 

16. That religion, or the duty which we owe to our Cre¬ 
ator, and the manner of discharging it, can be directed only 
by reason and conviction, not by force and violence; and 
therefore all men are equally entitled to the free exercise of 
religion, according to the dictates of conscience; and that it is 
tke mutual duty of all to practise Christian forbearance, love, 
and charity towards each other.^ 

There are a number of variations upon this list of the 
most important of the natural rights of men in the other 

^ In his Notes on Virginia (1782) Jefferson wrote: “This is a summary 
view of that religious slavery under which a people have been willing to re¬ 
main who have lavished their lives and fortunes for the establishment of 
their civil freedom. . . . But our rulers can have authority over such natural 
rights, only as we have submitted to them. The rights of conscience we never 
submitted, we could not submit. We are answerable for them to our God."’ 
(Edition of 1784, p. 291.) 

In 1785 the Virginia Statute of Religious Liberty, of which Jefferson was 
the author, was enacted. It provided for the disestablishment of the Episco¬ 
pal Church in that state, and in the concluding section stated that, although 
a later legislature might repeal this act, ‘'yet as we are free to declare, and do 
declare, that the rights hereby asserted are of the natural rights of mankind, 
and that if any Act shall hereafter be passed to repeal the present, or to 
narrow its operation, such Act will be an infringement of natural right.” 
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constitutions of the period, but there are few real addi¬ 
tions. None of them attempt any more intensive ex¬ 
planation or interpretation of ‘^nature” than is to be 
found in the Virginia declaration, although all of them 
make something more than a purely formal statement of 
allegiance to the concept of natural law. In addition to 
the natural rights enumerated in the Virginia declara¬ 
tion, there is frequently a longer list of procedural rights, 
as, for example, the Massachusetts provision that ‘"in 
criminal prosecutions, the verification of facts, in the 
vicinity where they happen, is one of the greatest securi¬ 
ties of the life, liberty, and property of the citizen.” 
And the Virginia safeguard of freedom of the press is 
usually broadened to cover freedom of speech. The 
right to assemble and petition or remonstrate is also 
found in most of the longer bills of rights. But it is 
noticeable that the right of suffrage is not included 
among the natural rights of all men. Only in the back- 
woods community of Vermont was universal male suf¬ 
frage established. However, the tendency was in the 
direction of liberalizing the qualifications for voting; 
only one state. South Carolina, had a religious qualifica¬ 
tion at the end of this period, and in five of the states 
there was a substantial reduction of the property quali¬ 
fication.^ Even more noticeable is the failure of all ex¬ 
cept one of the bills of rights to abolish slavery, despite 
the sweeping statements of the equality of all men found 
in most of them.^ That exception was Vermont, a com- 

^ In Georgia, “being of a mechanic trade’’ was an alternative to the 
ownership of property, and in Pennsylvania the payment of public taxes en¬ 
titled men to the suffrage. 

2 The Virginia provision that “men are by nature equally free and inde¬ 
pendent” is frequently changed to read, as in Massachusetts, “All men are 
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munity in which slavery had never been established and 
could never have been successful. The Delaware consti¬ 
tution is the only one having a provision against the 
slave trade; it states that no person hereafter imported 
shall be enslaved. The rather unusual statement of the 
theory of the separation of powers in the Virginia decla¬ 
ration is a better description of the actual provisions of 
the early constitutions than the statement in the body 
of the Virginian constitution. For only two of the first 
group provide for a really independent executive — 
New York and Massachusetts. But it is clear that 
throughout this and the subsequent periods the ten¬ 
dency was in the direction of a greater separation of 
powers between the three branches. The most sweeping 
statement of this principle is the well-known final sec¬ 
tion of the Massachusetts bill of rights: 

XXX. In the government of this commonwealth, the 
legislative department shall never exercise the executive and 
judicial powers, or either of them: The executive shall never 
exercise the legislative and judicial powers, or either of them; 
The judicial shall never exercise the legislative and executive 
powers, or either of them: to the end it may be a government 
of laws, and not of nen. 

John Adams was the principal author of this constitu¬ 
tion. As his first writing on the subject in 1775 demon¬ 
strates, he had, since thf^ problem of framing constitu¬ 
tions arose, been an ardent advocate of the principle of 
separation of powers and of the correlative principle of 
checks and balances. The Massachusetts constitution 

born free and equal.” In 1783 the Supreme Court of Massachusetts held that 
this provision was suflBcient to abolish slavery in that state. See Proceedings 
of the Massachusetts Historical Society, iii (May, 1857), 188. 



THE FIRST CONSTITUTIONS 


121 


not only contains the most extreme statement of this 
principle; it also applies it to a greater degree than any 
other constitution adopted in America up to that time. 
And it was primarily in defence of this principle that 
Adams wrote his Defence of the Constitutions of Govern¬ 
ment of the United States of America} It has been said 
that this treatise is proof that Adams had, by 1786, 
become a reactionary, that he no longer sympathized 
with the doctrines which he had expounded in the years 
immediately preceding the Revolution.^ With this view 
I cannot agree. The work seems to me to be the per¬ 
fectly logical development of the theories expressed in 
the Dissertation and in the Novanglus. Certainly it does 
but elaborate the ideas of his letters to Lee and Wythe 
in 1775 and 1776. He was here, be it remembered, 
defending the American state constitutions, extremely 
advanced documents for their time. As in the earlier 
writings, so in this one he argues that nothing save a 
free or republican government is tolerable, and there as 
here he argues for a separation of powers.® 

More important for the purposes of this study is the 

^ This work extended to three rather long volumes. The last two are 
particularly dull and prolix. The immediate occasion of its writing was the 
publication of a brief argument by M. Turgot to the effect that power in the 
state should be concentrated in one organ, not divided among three. 

2 See C. E. Merriam, American Political Theories^ pp. 122 ff., and V. L. 
Farrington, Main Currents in American Thoughty i, 308. 

^ Worksy IV, 288 ff. “There can be no free government without a demo- 
cratical branch in the constitution. ... If there is one certain truth to be 
collected from the history of all ages, it is this; that the people’s rights and 
liberties, and the democratical mixture in a constitution, can never be pre¬ 
served without a strong executive, or, in other words, without separating the 
executive from the legislative power. ...” {Ibid.y pp. 289-290.) It is also 
not without significance that the Massachusetts constitution alone of the 
first group adopted in this country was submitted to popular criticism and 
popular vote. 
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fact that his theory of natural law remains unaltered. 
For one thing, he continues to adhere to the principle of 
rights derived from nature: 

The United States of America have exhibited, perhaps, the 
first example of governments erected on the simple princi¬ 
ples of nature; and if men are now sufficiently enlightened to 
disabuse themselves of artifice, imposture, hypocrisy, and 
superstition, they will consider this event an era in their his¬ 
tory. . . . Thirteen governments thus founded on the natural 
authority of the people alone, without a pretence of miracle or 
mystery, and which are destined to spread over the northern 
part of that whole quarter of the globe, are a great point 
gained in favor of the rights of mankind.^ 

In this, as in his earlier writings, he expresses his be¬ 
lief that the precepts of natural law are to be ascer¬ 
tained by the use of reason, by study of historians and 
philosophers, and by observation of the experience of 
various political systems. After an extended survey of 
these sources, he concludes: 

By the authorities and examples already recited, you will 
be convinced that three branches of power have an unalter¬ 
able foundation in nature; that they exist in every society 
natural and artificial; and that if all of them are not acknowl¬ 
edged in any constitution of government, it will be found to 
be imperfect, unstable, and soon enslaved; that the legislative 
and executive authorities are naturally distinct; and that 
liberty and the laws depend entirely on a separation of them 
in the frame of government; that the legislative power is 
naturally and necessarily sovereign and supreme over the 
executive; and, therefore, that the latter must be made an 
essential branch of the former, even with a negative, or it will 


1 Worksy IV, 292. 
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not be able to defend itself, but will be soon invaded, under¬ 
mined, attacked, or in some way or other totally ruined and 
annihilated by the former.^ 

In answer to the charge of Turgot that the separation 
of powers had been adopted because of attachment, 
mainly by habit, to the English and colonial systems, he 
said, “It was not so much from attachment by habit to 
such a plan of power, as from conviction that it was 
founded in nature and reason, that it was continued.” ^ 

^ Ihid.^ p. 579. 

2 Ihid.y p. 301. A minor work of the period which may be mentioned here 
because of the influence which Adams’ Defence exerted upon it is Jonathan 
Jackson’s Thoughts u'pon the Political Situation of the United States (1788). 
In addition to the Defence, he quotes Pope, DeLolme, and Otis. He refers 
frequently to the rights of man, not as something which needs to be argued 
about, but as a principle which can be taken for granted, and his chief desire 
is the establishment of a government which will protect these rights and 
bring security to all men. See pp. 33-35, 37, 45, 55-57,141, 181 ff. 
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THE FRAMING AND RATIFICATION OF 
THE FEDERAL CONSTITUTION 

I N THE Federal convention of 1787 the problem con¬ 
fronting the delegates was strikingly different from 
that which had faced the members of the Second Con¬ 
tinental Congress. Independence was an accomplished 
fact; there was little or no real questioning of the prin¬ 
ciple of popular government; and the political and eco¬ 
nomic situation in the country seemed clearly to indicate 
the need for a more stable government. The convention 
was not called to protest against aets of “tyranny,” nor 
was it, like the bodies which drew up the first state con¬ 
stitutions, meeting during the doubful years of the War 
for Independence. It was called for the sole purpose of 
revising the existing form of government, and its ses¬ 
sions were not disturbed by the precarious circumstances 
of a struggle for existence. Some of its members had 
been leaders in the popularization of the concept of natu¬ 
ral law during the years preceding the Revolution,^ but 
the philosophical needs of the occasion were different 
from those of that period. Then, too, the smallness of 
the assembly and the privacy of the proceedings con- 

^ As Dr. Charles A. Beard demonstrated, in his Economic Interpretation 
of the Constitution of the United States (1913), the convention contained no 
member who represented in his immediate personal economic interests the 
small farming or mechanic classes. Furthermore, it contained few of the 
popular leaders of the day. But it seems doubtful whether there would have 
been very frequent appeals to the concept of natural law had the member- 
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tributed to produce a type of reasoning in which there 
were few appeals to the laws of nature. This does not 
mean that the members of the convention repudiated 
this doctrine. Lacking a stenographic record of the 
speeches, we cannot be sure of their precise wording, but 
on the basis of Madison’s notes, and the more fragmen¬ 
tary notes of Yates, McHenry, and King, it seems safe 
to say that no member of the convention, in spite of the 
secrecy of the discussion, ever questioned the validity of 
this concept. With a few exceptions, they simply found 
it unnecessary to their immediate purpose. And some 
of those who in the convention were most critical of 
democracy later made extensive use of the theory of 
natural rights. Gerry, for example, said, “The evils we 
experience flow from the excess of democracy,” ^ and 
Hamilton favored a far more centralized and less popu¬ 
lar system than that agreed upon. Yet both of them, in 
quite different ways, made use of the concept of natural 
law during the struggle over ratification. 

Among the members of the convention, the man most 
consistent in his defence of the democratic principle and 
of the natural rights of the people was George Mason. 
Immediately after Gerry had made the remark just 
quoted, he “admitted that we had been too democratic, 
but was afraid that we should incautiously run into the 
opposite extreme. We ought to attend to the rights of 

ship been differently constituted, unless it were so changed as to result in a 
disagreement on basic issues. As long as the delegates continued to agree in 
nearly all of their major assumptions and to confine their argument to the 
problem of constructing a framework upon these foundations, they would 
probably have found little need for the concept. James Wilson, for example, 
was at least as devoted to the natural law philosophy as Jefferson, yet in his 
many speeches in the convention he did not appeal to its sanction. 

1 Max Farrand (ed.). Records of the Federal Convention (1911), i, 282, 304. 
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every class of people/’ ^ In arguing for popular election 
of the lower house, he said that he was “in favor of the 
rights of the people, in favor of human nature.” ^ More 
sincere in his devotion to the doctrines of the Revolution 
than men like Gerry and Luther Martin, who later op¬ 
posed the Constitution on the grounds of its want of 
protection of the rights of individuals. Mason was doing 
more than using natural rights as a convenient phrase 
when he said that he had “for his primary object, for 
the pole star of his political conduct, the preservation of 
the rights of the people,” and that he believed frequent 
and periodic elections of all important officers to be es¬ 
sential to the security of these rights.^ Probably with 
his beloved Virginia declaration of rights in mind, he ex¬ 
pressed a desire that a similar bill or enumeration of the 
inalienable rights of the people be made a part of the 
Constitution. Gerry made a motion that a committee 
be appointed to prepare such a statement. The motion 
seems to have aroused little interest, only Sherman 
speaking in opposition to it, and he very briefly, con¬ 
tending that the state bills of rights made such a meas¬ 
ure unnecessary. The convention voted unanimously 
(10-0) against it.^ 

A few more or less incidental phrases appear in certain 
of the speeches which tend to show that the members 
took for granted the natural rights theory even though 
their immediate business gave little occasion for its 
utilization. Madison, for example, more than once re¬ 
fers to the “rights of the people” and the means of se- 

^ Farrand, Records, i, 48. * Ibid., p. 134. 

3 Ibid., 11 , 119. According to McHenry, Franklin based his argument for 
universal male suffrage upon the theory of natural rights. See ibid., iii, 147. 

* Ibid., 11, 587-588. 
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curing them.^ But it is also to be noticed that he 
speaks of ‘‘public liberty” or of “republican liberty” 
rather than of “natural rights.” ^ To the practical mind 
of the “Father of the Constitution” there seemed to be 
no very good reason for going back of the people in the 
question of the sources of political power — at least not 
when the problem is the establishment of a government 
sufficiently strong to provide for “the security of prop¬ 
erty and public safety,” which is the “primary object 
of civil society.” ^ Very much the same point of view is 
reflected in the statement of Sherman: “The question is 
not what rights naturally belong to men, but how they 
may be most equally and effectually guarded in so¬ 
ciety.” ^ Among the Mason papers, in the handwriting 
of Edmund Randolph, is a fragment which further 
helps to illustrate the general trend of thought of the 
convention. 

A preamble seems proper not for the purpose of designating 
the ends of government and human politics — This . . . dis¬ 
play of theory, however proper in the first formation of state 
governments, is unfit here; since we are not working on the 
natural rights of men not yet gathered into society, but upon 
those rights, modified by society, and interwoven with what we 
call the rights of states.^ 

Probably the most extreme expression of the theory 
of natural rights during the convention was the speech 
made by Gouverneur Morris during the debate over the 
counting of slaves in apportioning representatives in 
Congress. The representation of the southern states on 


^ Ibid., p. 124. * Ibid,, i, 134; ii, 56. 

3 Ibid., I, 147. * Ibid. 

® Ibid., II, 137. Certain minor corrections are omitted. 
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the basis of their slave population, he says, amounts to 
this — 

. . . that the inhabitant of Georgia and South Carolina who 
goes to the Coast of Africa, and in defiance of the most sacred 
laws of humanity tears away his fellow creatures from their 
dearest connections and damns them to the most cruel bond¬ 
ages, shall have more votes in a Government instituted for 
protection of the rights of mankind, than the Citizen of Penn¬ 
sylvania or New Jersey who views with a laudable horror, 
so nefarious a practice. [This would be] a sacrifice of every 
principle of right, of every impulse of humanity.^ 

The one problem which caused any considerable 
amount of delving into the more philosophical problems 
of politics was the one which deadlocked for a time and 
almost broke up the convention — the question of the 
rights and powers of the states and the representation to 
be assigned them in the legislature of the national gov¬ 
ernment. And it is here that we have the best example 
of the fact that the conception of a law of nature had 
become so thoroughly fixed in the minds of those who 
had lived during the pamphleteering days of the Revo¬ 
lution that it was to this idea that they turned when the 
need arose for arguments other than those based upon 
observation and reasoning about the mechanics of gov¬ 
ernment. In his heated defence of state rights Luther 
Martin more than once made use of the theory of a 
state of nature. When the colonies separated from Great 
Britain, he contended, they became free and independ¬ 
ent states, and as such in a state of nature toward each 
other.^ Individuals in a state of nature are not only 
free, but equal; to prove this “he read passages from 


1 Farrand, Records, ii, p. 222. 


2 Ihid,, I, 324. 
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Locke, Vattel, Lord Summers-Priestley. To prove that 
the case is the same with States till they surrender 
their equal sovereignty, he read other passages in Locke 
and Vattel, and also Rutherford. . . ^ Yates seems to 

have agreed thoroughly with this opinion, for he pref¬ 
aces his report of the speech with: ‘‘The first principle 
of government is founded on the natural rights of in¬ 
dividuals, and in perfect equality.” The writings of 
Locke and many other eminent authorities confirm this 
principle.^ King argued that as the natural rights of in¬ 
dividuals are protected by express provisions in the state 
constitutions, so should the rights of the states be pro¬ 
vided with a like security in the national constitution.^ 

Hamilton, on the other hand, argued from the same 
premise to different conclusions. When men enter into 
a social compact they agree to depart from the perfect 
equality of the state of nature. Is it not just as reason¬ 
able, then, that states when they enter into a league 
should depart from that equality which they had for¬ 
merly enjoyed.^ ^ This is the theory which evidently 
appealed to the majority of the members of the con¬ 
vention, for in the letter to Congress on the submitted 
Constitution it is contended that, even as individuals 
“entering into society must give up a share of liberty to 

^ Ihid., p. 437. 2 Ihid.y p. 440. ^ Ihid.y p. 493. 

* Ihid.y p. 477. Wilson, in his plea for a strong national government, is 
reported to have said: “In the Establishment of society every man yields his 
life, his liberty, property and Character to the society. There is no reserva¬ 
tion of this sort, that the individual shall be subject to one and exempt from 
another Law — indeed we have seen the Legislatures in our own country 
deprive the citizen of Life, of Liberty, and property as we have seen At¬ 
tainders, Banishment, and Confiscations."' (Ibid., i, 172.) The point of 
view implicit in this statement is consistent neither with Wilson’s earlier 
theory nor with that of his Law Lectures of three years later. See below, 
pp. 281 ff. 
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protect the rest/’ so the states must give up a part of 
their sovereign powers in order that a more perfect 
union may be formed.^ It will be remembered that 
the more extreme state rights men, not satisfied with the 
terms of the great compromise, had withdrawn from the 
convention, or refused to sign or approve the proposed 
Constitution. 

But if those who framed the proposed Constitution 
were content to take the theory of the natural rights of 
the people for granted and to devote their time and 
energies to the construction of a strong government 
which would serve to bring security to property and to 
life, even at the cost of taking from the states a con¬ 
siderable part of their rights and powers, those who, for 
one reason or another, opposed its ratification by the 
conventions in the several states were not willing to base 
their objections to that document entirely upon argu¬ 
ments dealing with the nature of the machinery of gov¬ 
ernment provided for in it. Many of them believed, or 
professed to believe, that the rights and liberties of both 
the states and the people were in danger, even as they 
had been in danger in 1775. These rights, but recently 
won from Britain at the cost of a revolution in which 
many had lost their lives and their fortunes, were to be 
sacrificed to the desire on the part of a few for a gov¬ 
ernment in which a small minority would have almost 
unlimited power. And as in the controversy against 
England, so in the struggle over the Constitution, the 
opponents of ratification turned to the theory of natural 
rights as a ready and a serviceable weapon. 


1 Farrand, Records, ii, 666. 
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Among the most bitter of the opponents was Elbridge 
Gerry, that shrewd politician from Massachusetts who 
had refused to sign or approve the work of the conven¬ 
tion and who had hastened back to his native state to 
oppose its ratification. In all of his speeches and writ¬ 
ings during the ensuing controversy he appealed to the 
theory of natural rights.^ In striking contrast to his 
often-quoted speech during the first days of the conven¬ 
tion, in which he said that the evils of the times came 
from excessive democracy, he now finds that this same 
excessive democracy is in danger and proceeds to rush to 
its rescue. Thus we are informed that ‘'the whole con¬ 
stitution with very few exceptions appears a perversion 
of the rights of particular states, and of private citi¬ 
zens.” ^ For his part, he believes that “the rights of in¬ 
dividuals ought to be the primary object of all govern¬ 
ment, and cannot be too securely guarded by the most 
explicit declarations in their favor.” ^ It is, then, a 
major defect of the proposed Constitution that there is 
in it no bill of rights which recognizes and protects the 
sacred rights of the people.^ The theoretical justifica¬ 
tion of this position is so characteristic both of the Rev¬ 
olutionary theory of natural rights and of the theory of 
the opponents of the Constitution in this period that it 
warrants more attention than Gerry's merits as a polit¬ 
ical philosopher would of themselves justify. 

^ See his Observations On the new Constitutiony and on the Federal and State 
Conventions (1788), reprinted in P. L. Ford, Pamphlets on the Constitution 
(1888), and E. H. Scott, The Federalist and other Constitutional Papers (1894); 
Replies to a Landholder (1788), reprinted in Ford, Essays on the Constitution 
(1892), and Scott, op. cit.\ Elliot, Debates, i, 493; S. B. Harding, The Federal 
Constitution in Massachusetts, pp. 19, 20, 62, 114, n. 

* Ford, Pamphlets, p. 13. 

^ Ibid. * Ibid., p. 12. 
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He begins with the concept of a state of nature which 
has for its primary principle the law of self-defence, a 
law which no subsequent law of society can abolish. 
This 

primaeval principle, the immediate gift of the Creator, obliges 
every one to remonstrate against the strides of ambition, and 
a wanton lust of domination, and to resist the first approaches 
of tyranny, which at this day threaten to sweep away the 
rights for which the brave sons of America have fought with 
an heroism scarcely paralelled even in ancient republicks.^ 

He would appear not to agree with our present-day cen¬ 
sors of “un-patriotic’’ histories about the character and 
the disinterestedness of the Fathers of the Constitu¬ 
tion, for he calls them “those interested and avaricious 
adventurers for place, who intoxicated with the ideas 
of distinction and preferment have prostrated every 
worthy principle beneath the shrine of ambition . . . 
these are the men who tell us republicanism is dwindled 
into theory — that we are incapable of enjoying our 
liberties — and that we must have a master.’’ ^ After 
a few distinctly uncomplimentary remarks about their 
war records, he returns to the theory of natural rights: 

All writers on government agree, and the feelings of the 
human mind witness the truth of these political axioms, that 
man is born free and possessed of certain unalienable rights — 
that government is instituted for the protection, safety, and 
happiness of the people, and not for the profit, honour, or 
private interest of any man, family, or class of men — That 
the origin of all power is in the people, and that they have an 
incontestible right to check the creatures of their own cre¬ 
ation, vested with certain powers to guard the life, liberty and 
property of the community: And if certain selected bodies of 

^ Ford, Pamphlets, p. 4. ^ Ibid., p. 5. 
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men, deputed on these principles, determine contrary to the 
wishes and expectations of their constituents, the people have 
an undoubted right to reject their decisions, to call for a re¬ 
vision of their conduct, to depute others in their room, or if 
they think proper, to demand further time for deliberation on 
matters of the greatest moment: it therefore is an unwar¬ 
rantable stretch of authority or influence, if any methods are 
taken to preclude this peaceful and reasonable mode of en¬ 
quiry and decision. And it is with inexpressible anxiety, that 
many of the best friends of the Union of the States — to the 
peaceable and equal participation of the rights of nature, and 
to the glory and dignity of this country, behold the insiduous 
arts, and the strenuous efforts of the partisans of arbitrary 
power, by their vague definitions of the best established 
truths, endeavoring to envelope the mind in darkness the con¬ 
comitant of slavery, and to lock the strong chains of domestic 
despotism on a country, which by the most glorious and suc¬ 
cessful struggles is but newly emancipated from the spectre of 
foreign dominion.^ 

In Maryland the loquacious obstructionist of the con¬ 
vention, Luther Martin, made use of much the same 
argument in his fight on the proposed Constitution.^ As 
he had argued in the convention from the state of na¬ 
ture and the equality of rights therein to the conclusion 
of equal rights and equal powers of the states, so before 
the Maryland House of Representatives he contended 
that it is in accord with natural right that each state be 
given one and an equal voice, and that as this basic 
principle is not observed in the proposed system of gov¬ 
ernment it should be rejected.^ This argument he 

^ Ihid.y p. 6. 

2 See especially his Letters of January to April, 1788, reprinted in Ford, 
Essaysy and Scott, op. cit. His speech in the Maryland House of Repre¬ 
sentatives is given in Farrand, Records, iii, 153. 

^ Farrand, Records, iii, 153. 
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elaborated in the various Letters published during the 
early months of 1788. Thus in that of March 21 he de¬ 
fends his attitude in the convention on the question of a 
bill of rights, saying that only the opposition of the other 
members of the convention prevented him from intro¬ 
ducing one, and he argues strongly in favor of the neces¬ 
sity of such provisions: 

Had the government been formed upon principles truly 
federal, as I wished it, legislating over and acting upon the 
states only in their collective or political capacity, and not on 
individuals, there would have been no need of a bill of rights, 
as far as related to the rights of individuals, but only as to the 
rights of states. But the proposed constitution being in¬ 
tended and empowered to act not only on states, but also on 
individuals, it renders a recognition and a stipulation in 
favour of the rights of both states and of men, not only proper, 
but in my opinion absolutely necessary.^ 

In his letter of April 4 he warns the people not to be 
trustful of the statements of those who argue that a bill 
of rights is not necessary because, although the govern¬ 
ment would have power to make an end to all of the 
sacred rights of the people, “it never will do so; and 
that you safely may accept such a constitution and be 
perfectly at ease and secure that your rulers will always 
be so good, so wise, and so virtuous — such emanations 
of the Deity — that they wdll never use their power but 
for your interest and your happiness. . . .” ^ Statements 
such as these, he continues, contradict the “uniform 
experience” of all history and betray an amazing igno¬ 
rance of human nature or a total lack of ingenuity.^ The 

^ Ford, EssaySy p. 360. 

2 Ibid.y p. 380. 3 Ibid. 
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only way in which the natural rights of men can be pro¬ 
tected against despotic acts of government is by the in¬ 
clusion in the constitutions of provisions giving explicit 
recognition to these rights and prohibiting the govern¬ 
ments from in any way trespassing upon them. 

A third member of the convention who opposed its 
handiwork was George Mason of Virginia, one of the 
ablest and certainly one of the most disinterested of the 
opponents of the Constitution. Whereas Gerry had 
listed the want of a bill of rights as the seventh of his 
objections to the Constitution, and Martin was ob¬ 
viously far more concerned with the rights of the states 
than with the rights of individuals. Mason put at the 
very beginning of his Objections to the Proposed Federal 
Constitution ^ the following paragraph: 

There is no declaration of rights: and the laws of the gen¬ 
eral government being paramount to the laws and constitu¬ 
tions of the several states, the declarations of rights in the 
separate states, are no security. Nor are the people secured 
even in the enjoyment of the benefit of the common law, 
which stands here upon no other foundation than its having 
been adopted by the respective acts forming the constitutions 
of the several states.^ 

He believes that as a result of the want of any guaran¬ 
tees for the rights of freedom of the press and of trial by 
jury in civil cases, and the possibility of standing armies 
in time of peace, the government will commence in mod¬ 
erate aristocracy and terminate in either monarchy or 
corrupt and oppressive aristocracy.^ His speeches in the 

1 Printed in October, 1787. Reprinted in Ford, Pamphlets, and Scott, 
op. cit. 

2 Ford, Pamphlets, p. 329. ^ Ibid., p. 332. 
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Virginia ratifying convention ^ probably had no little to 
do with the very close margin by which the Constitution 
was ratified ^ and with the adoption of a proposed bill 
of rights to be recommended to Congress.^ 

In the critical state of New York, Robert Yates, who, 
with his colleague John Lansing, left the convention 
when it became clear that it had taken upon itself more 
than a revision of the Articles of Confederation and that 
a “consolidated government” would be the result, thus 
depriving “the state government of its most essential 
rights of sovereignty,” ^ took up his pen in defence of his 
record. Arguing in a not very convincing way from the 
theory of the state of nature, he contends that the ab¬ 
sence of a bill of rights in the constitution of the state 
of New York is no reason why one is not necessary in a 
constitution for all the states. His reasoning seems to be 
that in the states all power comes directly from the 
people and the constitution is therefore in itself a bill of 
rights, while in the case of the proposed national govern¬ 
ment the state governments are to be “mere depend¬ 
encies” all of whose rights and powers may be taken 
from them at the whim of the general government. If 
the rights of the states may be absorbed, is there any 
limit to the extent to which the despotic powers of a 
national government may be pushed.^ There will be no 
rights of the people which will be secure from the des¬ 
potic acts of a government under such a constitution.^ 

1 Elliot, DehateSy iii, 33. 

2 Ibid.y pp. 653 ff. Cf. the speeches of Patrick Henry, ibid.y pp. 58, 59, 

651. 3 p, 657. 4 480. 

Letters of Sydney (1788), reprinted in Ford, EssaySy and Scott, op. cit. 
See also his Address to the People of New York (1788), Ford, PamphletSy and 
his statement in Elliot, DebateSy ii, 412. 
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In a word the new constitution will prove finally to dis¬ 
solve all the power of the several state legislatures, and de¬ 
stroy the rights and liberties of the people; for the power of 
the first will be all in all, and of the latter a mere shadow and 
form without substance, and if adopted we may (in imitation 
of the Carthagenians) say, Delenda vit Americae.^ 

One of the most interesting arguments against the 
proposed Constitution is that found in the “Agrippa” 
letters of James Winthrop. ^ Quite exceptional is his dis¬ 
belief in the theory of a state of nature (for to him the 
state of society, and of politically organized society at 
that, is the only natural one for man) and yet his reten¬ 
tion of the theory of natural rights.^ But if he believes 
that man has certain natural rights, he does not believe 
that these are automatically secured to him by all con¬ 
stitutions. To the contrary, a constitution simply pro¬ 
vides for the organization of the different powers of the 
government, and in no way serves as a security for the 
rights of man. In all questions of the powers of that 
government, the decision is in its favor; when people 
institute governments they delegate all powers not ex¬ 
pressly reserved. Hence the absolute necessity of a bill 
of rights in which certain powers are forever denied to 
the government.^ 

Many other Anti-Federalists there were who con¬ 
tended with John Williams of New York that the pro¬ 
posed Constitution contained provisions contrary to 
‘‘the inestimable rights of mankind,’’ ^ but as they fol- 

^ Ford, PamphletSy p. 314. 

2 Published in the Massachusetts Gazette (1787-88), reprinted in Ford, 
Essaysy and Scott, op. cit. 

3 Ford, Essays, p. 111. 

* Ibid.y p. 112. 

® Elliot, Debates, ii, 241. 
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lowed various aspects of the arguments set forth by the 
controversialists thus far discussed it is unnecessary to 
take them up individually.^ 

Thomas Jefferson was easily the most important of 
those who favored the Constitution and yet greatly de¬ 
sired that it be amended so as to include a declaration of 
rights similar to that found in the constitution of Vir¬ 
ginia. When Madison sent him a copy of the document 
decided upon by the Philadelphia convention his prin¬ 
cipal criticism of it was its failure to recognize and 
secure the natural rights of man: “A bill of rights is 
what the people are entitled to against every govern¬ 
ment on earth, general or particular, and what no just 
government should refuse, or rest on inferences.’’ ^ 

The fact that the Anti-Federalists attacked the pro¬ 
posed Constitution with the weapon of the rights of man 
did not prevent the Federalists from defending it with 
precisely the same instrument.^ We may have serious 
doubts about the sincerity with which certain of them 
used the concept, but from the point of view of the strict 
natural law argument theirs is on the whole the more 

^ See, for example. Letters of Centinel (Philadelphia, 1787-88), in 
McMaster and Stone, Pennsylvania and the Federal Constitution; the speeches 
of Patrick Dollard and James Lincoln in the South Carolina convention, in 
Elliot, DehateSy iv, 312, 337; and the letters of Thomas Wait, a delegate to 
the Massachusetts convention, in Harding, op. ci<., p. 38. 

2 Writings (Ford, ed.), iv, 477. See also iv, 2, 4, 5, 8, 20, 25, 42, 46, 53, 
56, 70, 73, 76, 77, 81, 82, 89, 90, 112, 113; vi, 105; viii, 159. The attitude of 
R. H. Lee seems to be much the same as that of Jefferson, but it is not al¬ 
ways free from ambiguity. It is clear, however, that he is strongly in favor 
of securing protection to the natural rights of the people by means of a bill 
of rights. See his Letters of the Federal Farmer (1787) in Ford, Pamphlets. 

^ Fisher Ames was the only Federalist, so far as I have been able to dis¬ 
cover, who questioned the validity of the natural law concept. He merely 
said that he did not hold with the so-called liberty of nature, since man can 
live only in society. Elliot, Debates, ii, 9. 
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logical argument of the two. For, when the Anti-Fed¬ 
eralists contended that there are certain rights of man 
which would be endangered by the adoption of the 
Constitution, the Federalists could reply that to be sure 
there are certain rights which are natural to man, so 
natural in fact that provisions for their recognition are 
entirely unnecessary: their existence depends not on 
charters or constitutions. 

This point of view is best developed in the speeches of 
James Wilson of Pennsylvania. The new government, 
he argued, is strictly one of delegated powers only, un¬ 
like the case of the state governments, where every¬ 
thing which is not reserved to the people is within the 
powers of the government. 

This distinction being recognized, will furnish an answer to 
those who think the omission of a bill of rights, a defect in the 
proposed constitution: for it would be superfluous and absurd, 
to have stipulated with a foederal body of our own creation, 
that we should enjoy those privileges, of which we are not 
divested either by the intention or the act that has brought 
that body into existence. For instance the liberty of the 
press, which has been a copious subject of declamation and 
opposition: what controul can proceed from the foederal gov¬ 
ernment, to shackle or destroy that sacred palladium of na¬ 
tional freedom.? ^ 

In his speech in the Pennsylvania convention he sum¬ 
marizes as follows: 

Thus, Sir, it appears from the example of other states, as 
well as from the principle, that a bill of rights is neither an 
essential nor a necessary instrument in framing a system of 
government, since liberty may exist and be well secured with- 

1 Address in Philadelphia (October 6, 1787), Ford, PamphletSy p. 156. 
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out it. But it was not only unnecessary, but on this occassion 
it was found impracticable — for who will be bold enough to 
undertake to enumerate all the rights of the people.^ — and 
when the attempt to enumerate them is made, it must be re¬ 
membered that if the enumeration is not complete, every¬ 
thing not expressly mentioned will be presumed to be pur¬ 
posely omitted.^ 

In almost the same words, James Madison in the Vir¬ 
ginia convention defended the absence of a bill of rights: 
“Can the general government exercise any power not 
delegated.'^ If an enumeration be made of our rights, will 
it not be implied that everything omitted, is given to the 
general government?” ^ 

If Wilson was the first Federalist to set forth the line 
of argument which was to be followed by nearly all of 
those who were engaged in the defence of the Constitu¬ 
tion, Hamilton has given us, in the eighty-fourth Fed¬ 
eralist^ the most polished argument on the question to 
be written during the whole of the campaign. Bills of 
rights, he says, are really stipulations between kings and 
their subjects, abridgments of prerogative in favor of 
privilege, statements of rights not surrendered to the 
prince.^ They have, therefore, no application to con¬ 
stitutions based upon the power of the people and exe¬ 
cuted through the representatives of the people. 

Here, in strictness, the people surrender nothing; and, as 
they retain everything, they have no need of particular reser¬ 
vations. “We, the people of the United States, to secure the 
blessings of liberty to ourselves and our posterity, do ordain 

^ Farrand, Records, iii, 143. Cf. letter of Washington to Lafayette, 
April 28, 1788, Writings (Ford, ed.), xi, 256. 

2 Writings (Hunt, ed.), v, 231. See also the Federalist, no. 51. 

3 Federalist, no. 84. 
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and establish this Constitution for the United States of 
America.” Here is a better recognition of popular rights than 
volumes of those aphorisms which make the principal figure 
in several of our State bills of rights, and which would sound 
much better in a treatise of ethics than in a constitution of 
government. 

But a minute detail of particular rights is certainly far less 
applicable to a Constitution like that under consideration, 
which is merely intended to regulate the general political in¬ 
terests of the nation, than to a Constitution which has the 
regulation of every species of personal and private concerns. 
If, therefore, the loud clamors against the plan of the conven¬ 
tion, on this score, are well founded, no epithets of reprobation 
will be too strong for the constitution of this State. But the 
truth is that both of them contain all which, in relation to 
their objects, is reasonably to be desired. 

I go further, and afl&rm that bills of rights, in the sense and 
to the extent in which they are contended for, are not only 
unnecessary in the proposed Constitution, but would be even 
dangerous. They would contain exceptions to powers not 
granted; and, on this very account, would afford a colorable 
pretext to claim more than were granted. For why contend 
that things shall not be done which there is no power to do?^ 

After taking up the case of the liberty of the press and 
showing that a mere statement about the inviolability 
of the freedom of speech and of the press would in itself 
do no good if the general spirit of the people and the 
government were opposed to it, and that the only secure 
basis for the rights of the people lies in the opinion of the 
people and the popular basis of government, he con¬ 
cludes : 

The truth is, after all the declamations we have heard, that 
the Constitution is itself in every rational sense, and to every 
useful purpose, a bill of rights. The several bills of rights 


1 Ibid. 
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in Great Britain form its constitution, and conversely the 
constitution of each state is its bill of rights. And the pro¬ 
posed Constitution, if adopted, will be the bill of rights of the 
Union.^ 

One other work, by virtue of the acuteness and con¬ 
sistency of its argument and of the importance of its 
author in the history of American political thought, 
deserves especial notice. In the Letters of Fabius,^^ writ¬ 
ten by John Dickinson, a member of the Annapolis and 
Philadelphia conventions, is to be found what is perhaps 
the most careful analysis of, and loyal adherence to, the 

1 The same argument was many times repeated in all of the states where 
there was a severe contest over ratification. Thus in the Virginia convention 
the speeches of John Marshall and Edmund Randolph express this point of 
view in answer to the speeches of Mason and Henry. (Elliot, Debates, iii, 
222-223, 469.) Noah Webster wrote a lengthy pamphlet in which he as¬ 
serted that the proposed frame of government made ample provision for 
guarding the rights of man (Philadelphia, 1787). (Ford, Pamphlets, pp. 60- 
61.) The speech of McKean in the Pennsylvania convention adheres closely 
to the theory of Wilson. (Elliot, Debates, ii, 540.) Benjamin Rush of the 
same state went so far as to say: “ I consider it as an honor to the late con¬ 
vention, that this system has not been disgraced with a bill of rights. Would 
it not be absurd to frame a formal declaration that our natural rights are 
acquired from ourselves.^” (McMaster and Stone, op. cit, p. 295.) In his 
Address to the Freemen of South Carolina (1787) David Ramsay argued that 
the few rights to be relinquished would be as nothing when compared to the 
gain in the security pro dded for the remaining and far more important 
rights. (Ford, Pamphlets, pp. 373 ff.) Much the same point of view is found 
in the speeches of the Pinckneys in the South Carolina convention. (Elliot, 
Debates, iv, 315-319.) See also James Iredell, Answers to Mr. Mason s Ob¬ 
jections (1788), (Ford, Pamphlets); John Jay, Address to the People of New 
York (1788), ibid.; the Letters of the “Landholder” of Connecticut and of 
the “Citizen of New Haven” (Ellsworth and Sherman respectively), (Ford, 
Essays) ; A. C. Hanson, Remarks on the Proposed Plan of a Federal Government 
(1788), (Ford, Pamphlets). 

2 Published in Delaware in 1788. In the edition of 1797 he quotes ex¬ 
tensively from Paine’s Rights of Man, “published about three Years after 
these Letters, containing similar sentiments, expressed with a remarkable 
resemblance of Language, especially on the two great subjects — the organ¬ 
ization of a CONSTITUTION from original rights, and the formation of gov¬ 
ernment from contributed rights.” 
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Revolutionary theory of natural rights of any of the 
writings of the period. 

The author begins the part of his study which is de¬ 
voted to this problem with words reminiscent of the 
earlier natural law school: “Let us now enquire, if there 
be not some principle^ simple as the laws of nature in 
other instances, from which, as from a source^ the many 
benefits of society are deduced.” ^ He then proceeds to 
set forth the “invincible premises” that men are de¬ 
signed for society by their Creator, because otherwise 
they cannot be happy, and as they cannot be happy 
without freedom, society must secure them in their 
freedom. However, since an individual when he enters 
into society must of necessity surrender certain of his 
rights and liberties, it is essential that the contribution 
of each be equal to that of all others, and that the 
extent of the contribution be just sufi5.cient to attain 
that security which is essential to freedom. The cri¬ 
terion by which this amount is to be measured is that 
group of matters which concerns the whole of society — 
there each individual must submit his will to the will 
of all. 

What does he lose by his submission: The power of doing 
injuries to others — and the dread of suffering injuries from 
them. What does he gain by it? The aid of those associated 
with him, for his relief from the incommodities of mental and 
bodily weakness — the pleasure for which his heart is formed 
— of doing good — protection against injuries — a capacity of 
enjoying his undelegated rights to the best advantage — a 
repeal of his fears — and tranquility of mind — or, in other 
words, that perfect liberty better described in the Holy 


^ Ford, Pam'phlets, p. 175. 
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Scriptures, than anywhere else, in these expressions — When 
every man shall sit under his vine, and under his fig-tree, and 
none shall make him ajraid} 

A government, or, as he prefers to call it here, a con¬ 
federation, is but an assemblage of individuals. 

The auspicious influence of the law of his nature, upon 
which the happiness of man depends in society, must attend 
him in confederation, or he becomes unhappy; for confedera¬ 
tion should promote the happiness of individuals, or it does 
not answer the intended purpose, ... As man, he becomes a 
citizen; as a citizen, he becomes a federalist. The generation 
of one, is not the destruction of the other. He carries into 
society his naked rights: These thereby improved, he carries 
still forward into confederation. If that sacred law before 
mentioned, is not here observed, the confederation would not 
be real, but pretended. He would confide, and be deceived.^ 

Equally emphatic is his next letter: 

... a constitution is the organization of the contributed rights 
in society. Government is the exercise of them. It is intended 
for the benefit of the governed; of course it can have no just 
powers but what conduce to that end: and the awfulness of the 
trust is demonstrated in this — that it is founded on the na¬ 
ture of man, that is, on the will of his Maker, and is therefore 
sacred. It is then an offence against Heaven, to violate this 
trust.^ 

Is it not clear, then, that those corner stones of liberty, 
trial by jury and taxation only by our representatives, 
are rights which we secure from nature and not from any 
man-made bill of rights.^ And as they do not come from 
a bill of rights, they could not be protected or secured 
thereby. ‘‘They and all other rights must be preserved, 

’ Ford, Pamphlets, pp. 175-176. ^ Ibid., pp. 176-177. 

3 Ibid., p. 181. 
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by soundness of sense and honesty of heart. Compared 
with these, what are a bill of rights, or any characters 
drawn upon paper or parchment, those frail remem¬ 
brances?^’ ^ 

It remained for Henry Hugh Brackenbridge to pro¬ 
vide the most amusing, if not the most learned, of 
the arguments of the Federalists upon the question of the 
rights of man. In his Cursory Remarks ^ he treats the 
subject with elaborate, if heavy, irony. A bill of rights 
is sorely needed. There will be no need of a bill of 
wrongs, for there will surely be wrongs enough anyhow. 
But O! for a bill of rights in order that we may know not 
only what powers Congress would possess but also those 
which it would not possess. Those who say that when 
Congress is given only certain definite powers there is no 
need of enumerating those which it does no\ possess are 
grievously mistaken. If we do not specify what powers 
are not given, all rights will be taken from us: 

1. The rights of conscience are swept away. The Confes¬ 
sion of Faith, the Prayer-book, the Manual and Pilgrim’s 
Progress are to go. The Psalms of Watts, I am told, are the 
only thing of the kind that is to have any quarter at all. 

2. The liberty of the press — that is gone at the first stroke. 
Not so much as an advertisement for a stray horse, or a runa¬ 
way negro, can be put in any of the gazettes. 

3. The trial by jury — that is knocked in the head, and all 
that worthy class of men, the lawyers, who live by haranguing 
and bending juries, are demolished. 

I would submit it to any candid man, if in this constitution 
there is the least provision for the privilege of shaving the 

1 Ibid., p. 186. Cf. pp. 212-213. 

2 Published in The American Museum (April, 1788); reprinted in Ford, 
Essays, p. 315. 
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beard? or is there any mode laid down to take the measure of 
a pair of breeches? 

And so he continues, winding up with the thought that 
since this imposition upon mankind will probably make 
Philadelphia the center of government, cause a great 
amount of money to be spent there, make the people 
rich and enable them to pay their debts, any citizen of 
that place ought to be hung, drawn, and quartered if he 
would give it countenance. 

Six of the states which ratified the Constitution before 
it went into effect proposed more or less lengthy lists of 
amendments.^ It has frequently been stated that the 
motive behind these amendments was a desire to secure 
greater protection for the natural rights of the people. 
This is true only in part. An examination of the pro¬ 
posals of the first three states to make them, Massa¬ 
chusetts, South Carolina, and New Hampshire, will 
afford suflScient evidence of the fact that the members of 
these conventions were much more perturbed about the 
rights and powers of the states than about the rights 
of the people. Of the nine amendments proposed by 
Massachusetts, only the sixth, referring to indictment 
by a grand jury, deals with rights of individuals as such. 
The brief list proposed by South Carolina mentions in 
one place the freedom of the people, but otherwise deals 

^ The proposed amendments are given in Elliot, Debates. A convenient 
reprint is to be found in P. L. Ford’s edition of the Federalisty pp. 632-651. 
See H. V. Ames, Proposed Amendment^ to the Constitution of the United States, 
Report of the American Historical Association (1897), ii, 19, Appendix, nos. 1- 
124. Rhode Island also proposed amendments, twenty of them, when she 
ratified in May, 1790, but they have virtually nothing to do with the theory 
of natural rights, and the government was, of course, in operation when they 
were proposed. 
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with the ‘‘sovereignty of the several states.” Only the 
last three of the twelve New Hampshire proposals have 
a direct bearing on the rights of the people. As in 1776, 
so in 1788 it remained for Virginia to be the first state to 
propose a real bill of the rights of the people. The in¬ 
fluence of Mason, Henry, Jefferson, Governor Ran¬ 
dolph, and the tradition of the declaration of rights of 
1776 resulted in the submission by that state of a pro¬ 
posal that “there be a declaration or bill of rights, as¬ 
serting and securing from encroachment, the essential 
and unalienable rights of the people. . . .” Then follows 
a list of twenty provisions clearly based upon the Vir¬ 
ginia declaration, and in many cases following the very 
words of that document. The Virginia convention also 
proposed twenty amendments to the body of the Con¬ 
stitution. Somewhat later the North Carolina conven¬ 
tion adopted a list of proposals which, so far as the bill 
of rights is concerned, was identical with that of Vir¬ 
ginia. 

The very extensive proposals of the state of New 
York were preceded by brief statements of the purest 
natural rights theory, expressive of such essential rights 
as freedom of religion, the right of revolution, trial by 
jury, freedom of the press, a speedy and impartial trial, 
and of assembly and petition. These rights are not pro¬ 
posed as amendments, but simply as an interpretation 
of the basic principles of the government to be estab¬ 
lished under the Constitution. It is declared that these 
rights cannot be abridged or violated, but Congress is 
not petitioned to submit them to the states as proposed 
amendments. In other words, they follow the argu¬ 
ments of such Federalists as Hamilton, Wilson, and 
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Dickinson in contending that the essential natural 
rights of man need not the protection of a bill of rights. 

It will be remembered that in the Virginia convention 
James Madison had followed the theory adhered to by 
these and other Federalist leaders and asserted that not 
only was a separate bill or declaration of rights not 
necessary but that the Constitution itself served as a 
sufficient guarantee of the rights of the people. Partly 
because of his correspondence with Jefferson, partly 
because of the strong sentiment in favor of a bill of 
rights, he changed his mind,^ and on June 8, 1789, he 
delivered a speech in Congress in which he not only 
answered all of his own arguments of the previous year 
but also proposed a bill of rights modelled on that sub¬ 
mitted by Virginia and quite like the proposed amend¬ 
ments submitted to the several states by Congress on 
September 25, 1789.^ 

By December, 1791, the ratifications of the states 
which approved the first ten amendments to the Con¬ 
stitution had been recorded. Unlike the proposals of 
Massachusetts, South Carolina, and New Hampshire, 
only one of the amendments, and that the last of them, 
has to do with the rights of the states; all of the others 
are obviously expressive of the theory, developed during 
the Revolution, that there are certain rights natural to 
man and of which no just government may deprive him. 

^ Jefferson, Writings (Ford, ed.), v, 80. 

2 Madison, Writings (Hunt, ed.), v, 376 ff. He gives as his main reason 
for the change of heart: “because I think we should obtain the confidence of 
our fellow-citizens, in proportion as we fortify the rights of the people against 
the encroachments of the Government.” (Ibid., pp. 388-389.) 



VII 


CONTROVERSIAL AND NON-SYSTEMATIC 
THEORY SINCE 1789 

General Tendencies 

D uring the hundred and forty years that have 
elapsed since the adoption of the Federal Con¬ 
stitution there have been few controversies which have 
produced any very significant philosophical discussion. 
The assumptions of 1789 have, with rare exceptions, 
continued to be the assumptions of the twentieth cen¬ 
tury. A genuine exception to the superficia i character of 
subsequent political controversy is the struggle over the 
institution of negro slavery. The persistent problem of 
state rights has involved legal and historical arguments 
rather than those derived from political philosophy, al¬ 
though Calhoun’s Disquisition is a notable if lonely ex¬ 
ception to the truth of this generalization. And in some 
of the debates in the various state constitutional con¬ 
ventions one does meet with discussions which pene¬ 
trate beneath the surface of contemporary assumptions. 
In these arguments, as in that having to do with slavery, 
the concept of natural law ordinarily plays a part of 
some importance. But in the writings occasioned by the 
lesser controversies this concept has been of steadily 
decreasing significance. Only in the first generation 
under the Constitution — that is to say, among those 
who had taken a part in the earlier controversies which 
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were largely responsible for the growth of the natural 
law concept into an important phase of American politi¬ 
cal thought — is the doctrine of natural law very fre¬ 
quently appealed to by those who were participating 
in arguments having to do with problems of relatively 
limited importance. 

John Adams’ profound interest in political theory, 
and particularly in the concept of natural law, continued 
unabated almost until the day of his death. Shortly 
after he became Vice-President he began the writing of a 
series of political essays entitled Discourses on Davila} 
They were evidently intended as a sort of supplement to 
the Defence, for the immediate stimulus to their writing 
was the publication by the Marquis Condorcet of his 
Quatre Lettres d'un Bourgeois de New Haven, sur V Unite 
de la Legislation, in the main a defence of the position 
taken several years before by Turgot. The Discourses 
are consequently concerned mainly with the defence of 
the American system of government. But perhaps the 
most striking feature of the series is the attempt in them 
to build a philosophical and psychological basis for a 
theory of natural aristocracy.^ 

^ The writings of John Adams might have been considered in the chapter 
dealing with systematic studies, especially if his Defence were included in the 
subject-matter under examination. I have preferred, however, to deal with 
his various works in their several periods, since each was inspired by a par¬ 
ticular controversy, and since non? of them attempts anything like a com¬ 
plete system of political theory. 

* Because of its unpopularity, these papers were discontinued before being 
completed. His development of this theory has been made the basis for 
many statements as to his reactionary tendencies. But there is little here 
that is not a mere elaboration, sometimes even a modification, of his earlier 
statements, particularly of the idea expressed in the Thoughts on Government 
that power must be deputed “from the many to a few of the most wise and 
good.’* For Jefferson’s views on natural aristocracy, see below, p. 158. 
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Men are naturally gregarious, even in the most primi¬ 
tive conditions. Nature has evidently intended them for 
society. Because they are destined for life among their 
fellows, they are furnished with 

passions, appetites, and propensities, as well as a variety of 
faculties, calculated both for their individual enjoyment, and 
to render them useful to each other in their social connections. 
There is none among them more essential or remarkable, than 
the passion for distinction.^ 

This natural desire for distinction, or prestige, is so im¬ 
portant and so powerful that 

it is a principal end of government to regulate this passion, 
which in its turn becomes a principal means of government. 
It is the only adequate instrument of order and subordination 
in society, and alone commands effectual obedience to laws, 
since without it neither human reason, nor standing armies, 
would ever produce that great effect.^ 

Every man, by the decrees of nature, has a passion for 
distinction, but it is also decreed that all men shall not 
have an equal opportunity or equal means of gratifying 
it.^ Hence arise gradations in society. 

Thus he demonstrates to his own satisfaction, al¬ 
though almost no one else has ever been especially satis¬ 
fied with his reasoning here, that the laws of nature or¬ 
dain differences in social rank. On this point his views 
are best summarized in the two couplets that he borrows 
from Pope and uses as chapter headings. 

1 Works, VI, 232. 

2 Ibid., p. 234. 

3 Ibid., p. 271; also pp. 275-276, 397. 
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Order is Heaven’s first law; and, this confessed, 
Some are, and must be, greater than the rest.^ 

First follow nature; and your judgment frame 
By her just standard, which is still the same.^ 

In short, it is his contention in this dreary series of 
essays that certain principles of psychology, principles 
which are to be ascertained by a study of nature’s laws, 
necessitate a balance in the constitutional system if it is 
to be a stable one.^ 

If he continues to build his principles of politics upon 
a theory of natural laws, arrived at by a strange mixture 
of historical analogy, personal observation, and a priori 
reasoning, it is equally true that he continues to believe 
in the doctrine that all men derive from nature certain 
inalienable rights. If we may take his own words for it, 
his allegiance to this doctrine is as strong in 1790 as 
during the Revolution. ‘‘ I could,’’ he says, ‘‘subscribe 
with pleasure to the whole of the immortal pamphlet” 
on the rights of the colonists which was adopted by the 
city of Boston in 1772.'* And in spite of his theory of 
aristocracy, he is by no means ready to discard the con¬ 
cept of equality. Although the laws of nature have de¬ 
creed that no two objects in the universe shall be entirely 
alike, and no two creatures perfectly equal, it is never¬ 
theless in accordance with these principles that men are 
subject to equal laws of morality, and in society “have 
a right to equal laws for their government.” ^ In other 

^ Works, VI, 264. 

^ Ibid., p. 274. In a letter written to John Taylor in 1814, he says that 
“Mr. Adams’ system is that of Pope, in his Essay on Criticism.” {Ibid., 
p. 481.) 

3 Ibid., pp. 397-398. For other references to natural law, see pp. 237, 
245, 250, 258, 262, 265, 271, 272, 395. 

* Ibid., p. 277. See above, p. 73. ® Ibid., pp. 285-286. 
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words, the superior abilities, opportunities, or attain¬ 
ments of a few men do not destroy the natural right of 
others to an equal status before the laws, whether divine 
or human. 

In a letter written to Samuel Adams at about the same 
time, we find another statement of his allegiance to the 
concept of natural law: 

Philosophers ancient and modern, do not appear to me to 
have studied nature, the whole of nature, and nothing but 
nature. ... We have human nature, society, and universal 
history to observe and study, and from these we may draw all 
the real principles which ought to be regarded.^ 

Twenty-four years later, Adams carried on a long cor¬ 
respondence with John Taylor of Virginia on the subject 
of government, and particularly with regard to the ideas 
developed in his Defence and Discourses^ ideas attacked 
by Taylor in his Inquiry} According to Adams’ grand¬ 
son, biographer, and editor, these letters were “evi¬ 
dently intended as his last explanations of his meaning 
of the most disputed portions of his system.” ^ Cer¬ 
tainly Adams makes abundantly clear in them that he 
believes that the laws of nature must form the basis of 
any satisfactory system of politics.^ There is, he argues, 

^ Ihid.t p. 416. The following quotation from one of the letters of Samuel 
Adams seems to indicate the same point of view: “Here is a mixture of three 
powers, founded in the nature of man; calculated to call forth the rational 
faculties in the great points of legislation into exertion; to cultivate mutual 
friendship and good humor; and, finally, to enable them to decide, not by the 
impulse of passion or party prejudice, but by the calm vote of reason, which 
is the voice of God. In this mixture you may see ‘natural and actual aris¬ 
tocracy among mankind,' operating among the several powers in legislation, 
and producing the most happy effects.” {Ibid., p. 421.) 

2 See below, p. 164. 

^ Works, VI, 441. 

^ Ibid., pp. 450, 451, 481, 483. 
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no opposition between the methods of those who abide 
by the teachings of experience and those who follow the 
precepts of natural law. They are complementary, not 
contradictory, methods. Sound conclusions are neces¬ 
sarily based upon a consideration of both of them.^ 
“Where can we rationally look for the theory or practice 
of government but to nature and experiment, unless you 
appeal to revelation,^” ^ And, he adds, there is nothing 
inconsistent with his ideas to be found there. 

As in the Discourses on Davila^ he here repeats his 
statement of faith in the principles of natural rights and 
even in a rather hazy sort of equality. His system, he 
says, is the same as that of Massachusetts and the 
United States. It was, therefore, “calculated and 
framed for the express purpose of securing to all men 
equal laws and equal rights.” ^ There are, of course, 
some inequalities which no human laws can alter. But 
it is, or should be, the function of society so to organize 
and arrange the powers of government as best to pro¬ 
tect, secure, and cherish the “moral” — that is to say, 
the natural — rights of mankind.^ One could wish for 
more of definiteness as to the character and content of 
these rights, but it is to be presumed that Adams 
thought them to be set forth with sufficient explicitness 
by the Massachusetts and the Federal constitutions. 
Evidently he believed that, during the Revolution and 
the constitution-making period which ended with the 
adoption of the Federal Constitution, these rights of the 
individual were rescued from attempted suppression 
and were secured by the several constitutions. He de- 


1 Works, VI, 493. 
^ Ibid., p. 458. 


2 Ibid.y p. 483. 
4 Ibid. 
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sires to see no change in the system then established; 
rather is he concerned to defend it, and although not a 
few men of his own time, and of subsequent periods, 
have argued that his views of these years were those of a 
reactionary, I can find no valid grounds for doubting his 
own statements. The rights which were won in the War 
of Independence had to be made secure. In the Ameri¬ 
can constitutions, and especially in that of Massa¬ 
chusetts, there were, he ever believed, institutions suited 
to that purpose: these documents were well framed, for 
they were based upon the only enduring foundation, the 
laws of nature. 

In the writings of Thomas Jefferson during the same 
period there is to be found no long discussion of natural 
laws, nor, for that matter, any extended treatment of 
the principles of politics. Jefferson was much more in¬ 
terested in political reforms and less interested in politi¬ 
cal philosophy than Adams. Where Adams seemed to 
believe that the changes of the Revolutionary era were 
suflicient, Jefferson desired that they be made the basis 
for a continued advance toward the broader distribution 
of privilege and power. During the years in which he 
was actively engaged in politics, and especially while he 
was seeking to oust the Federalists, he clung to the 
natural rights phase of the law of nature concept. After 
his retirement, however, his letters indicate that his in¬ 
terpretation of the law of nature was not essentially 
different from that of Adams. 

On his return to America in 1790 Jefferson received 
an address of welcome and of commendation from the 
city of Alexandria. In his letter of thanks he reaffirmed 
his adherence to the doctrine of natural rights and to the 
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republican form of government.^ In a letter of the same 
year to Noah Webster he dealt at some length with the 
application of the theory of natural rights to the revision 
and amendment of constitutions. Inasmuch as all of the 
powers of government come from the people, he says, 
their fundamental laws may not be altered in any way 
which might interfere with their rights, unless the 
people give their consent to each amendment. This is 
true, even though the constitution was originally 
framed and adopted by the legislature without specific 
authorization of the people.^ 

The contemporary political theorists of whom he 
seems most highly to have approved were Thomas 
Paine, Joseph Priestley, and Joel Barlow.^ And as he 
praised the doctrines of these champions of the rights of 
man, so he contended that the financial schemes of 
Hamilton were contrary to the rights and liberties of the 
people.^ In 1797, in a letter to Monroe, he wrote a 
strong defence of the natural right of free correspond¬ 
ence: the protection of this right was one of the objects 
of the establishment of government.^ The enactment of 
the Alien and Sedition Acts in 1798 gave him an oppor¬ 
tunity to express in a public document his continued 
faith in the principle of natural rights and his opposition 
to all measures which interfere with them. The resolu¬ 
tions drafted by him and adopted by the legislature of 

^ Writings (Ford, ed.), v, 147. 

2 Ihid.y p. 255. See also the letter of February 6, 1795, to M. D’lvernois, 
ibid., viT, 4. 

3 Ibid., V, 329; vi, 87-88; vii, 406, 

* Ibid., VI, 102-105. The aristocratic party, as he called it, had initiated 
an attack upon the “natural and constitutional rights** of the American 
people. (Ibid., vi, 517.) 

® Ibid., VII, 172. 
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Kentucky are based primarily upon the compact theory 
of the union, but they also deal with the danger of such 
acts to the rights of the people.^ Our system of govern¬ 
ment, he there argues, is a limited one, for Americans 
are jealous of their rights. Not the least in importance 
are the rights of freedom of speech and of the press. If 
these rights be denied, the government can but end in 
tyranny. The Virginia Resolutions, also adopted in 
1798, were written by Madison under the inspiration of 
Jefferson. Even more than the Kentucky Resolutions 
do they stress the theory of the “essential rights” of 
liberty of conscience and of the press. 

During the years of his Presidency Jefferson had little 
need for anything other than a political philosophy of 
defence. Consequently, in his writings of this period, 
there are few references to the rights of individuals and 
there is a growing tendency to emphasize certain limit¬ 
ing or restrictive principles of natural law. This is fore¬ 
shadowed in his First Inaugural. There, although he 
expresses his continued faith in the theory of the natural 
rights of all of the people, and although he says that it is 
a sacred principle that the “will of the Majority is in all 
cases to prevail,” he also states that “that will, to be 
rightful, must be reasonable: that the Minority possess 
equal rights, which equal laws must protect, and to vio¬ 
late would be oppression.” ^ In short, he has encoun- 

1 His original draft is in his WritingSy vii, 289. See especially sections 5 
and 9. 

2 WritingSy viii, 2. A paragraph in the manuscript, for some reason not 
included in the final draft, includes the statement that by nature men are 
divided into those who desire a strong protecting government and those “of 
firm health and spirits” who “are unwilling to cede more of their liberty 
than is necessary to preserve order. . . . These are the Whigs and Tories of 
Nature.” (Ihid.y p. 1, n.) 
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tered the same difficulty that John Quincy Adams at¬ 
tempted to solve in his Puhlicola ^ — the reconciliation 
of the right of the majority to govern, a doctrine which 
is but the logical conclusion from the principles set forth 
in the Declaration of Independence, with the need of 
protecting the rights of the minority. His answer is sub¬ 
stantially the same as that given by Adams: the only 
legitimate restraints are the laws of right or of reason, 
and the inalienable rights of the minority. 

Perhaps the most interesting example of Jefferson’s 
theory, so far at least as concerns his interpretation of 
nature’s laws, is found in a letter written to John 
Adams in 1813. It is a part of the delightful corre¬ 
spondence between these two old companions of Revo¬ 
lutionary days who had, for some twenty years, been 
estranged by the party warfare which began in 1790, 
and had been brought together again by their mutual 
friend Benjamin Rush in 1813. The letters show clearly 
that the differences between their political philosophies 
are much slighter than their long political opposition 
would lead one to believe. This is especially true of 
their theories of a natural aristocracy. 

... I agree with you that there is a natural aristocracy among 
men. The grounds of this are virtue and talents. . . . The 
natural aristocracy I consider as the most precious gift of 
nature, for the instruction, the trusts, and government of 
society. And indeed, it would have been inconsistent in cre¬ 
ation to have formed man for the social state, and not to have 
provided virtue and wisdom enough to manage the concerns 
of society. INIay we not even say, that that form of govern¬ 
ment is the best, which provides the most effectually for a 


^ See below, p. 169. 
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pure selection of these natural aristoi into the offices of gov¬ 
ernment?^ 

The chief difference between the views of Adams and 
Jefferson on the subject of a natural aristocracy was that 
Adams argued for a separate chamber (senate) for the 
natural aristocracy and for confining the electorate for 
this chamber to the upper classes, while Jefferson be¬ 
lieved that the election should be left to the total elec¬ 
torate. From one point of view, the theory of Jefferson 
was more democratic, for he had more faith in the ability 
and willingness of the people to select competent rulers; 
from another, that of Adams, for he believed that the 
natural aristocracy should be represented in but one 
chamber of the legislature, whereas Jefferson contended 
that the aristoi should be elected to all important posi¬ 
tions. Like Adams, Jefferson sees no reason to believe 
that this theory is at all at variance with the natural 
rights concept.^ 

Perhaps the most extreme expression of the natural 
rights philosophy during this period is to be found in the 
writings of Joel Barlow. They are compounded from 
the traditional American ideas, the principles of the 
French Revolution, and the doctrines of Thomas 
Paine.^ If, he says, we but admit the validity of the 

' Writings, ix, 425. See also his description of his scheme of education in 
his Notes on Virginia, where he speaks of most of the students as being “rub¬ 
bish” not worthy of more than a very elementary education. 

2 Ibid., p. 425. 

^ In a letter to William Vans Murray, April 2, 1799, John Quincy Adams 
said that if Tom Paine is to be compared to Luther, Joel Barlow is his 
Melanchthon. ‘ ‘Joel has nothing of his own, he takes his whole political creed 
from Tom, but having had a learned education and being a man of rhymes, 
he has sometimes given a grace of expression to Tom’s specious doctrines 
with which he was not able to clothe them himself.” {Writings, ii, 400.) 
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great truths of the laws of God and nature, ‘‘the founda¬ 
tion of everything is laid; to build the superstructure 
requires no effort but that of natural deduction.” ^ 
What then are these laws of nature from which all else 
is to be deduced.^ 

In the first place, they are the laws of God, laws 
which, as distinguished from the local and temporary 
laws of man, are universal and eternal.^ But they are 
not, he argues, the laws of the church. Like his master, 
the author of The Age of Reason, he is not opposed to 
religion, as such. To the contrary, he believes that men 
are naturally religious.^ Because of this universal qual¬ 
ity in man, he has easily been made the dupe of false 
prophets, of an “engine of mysteries and invisibilities.” 
The result has too frequently been the extinguishing of 
that “light of reason” which was given to man that he 
might learn the true religion of human nature. Barlow, 
unlike most other Americans of the time, holds that 
revelation and the laws of nature are not to be identi¬ 
fied.^ Since we are not to ascertain the teachings of 
nature from established religion or from the Bible, are 
we to learn them from generalizations based upon in¬ 
stitutions long established.^ Not at all, for institutions 
may and often do exist which are quite at variance with 


Perhaps part of the reason for Adams’ unfavorable opinion of Barlow is found 
in the latter’s dislike of the elder Ac’ams. In 1797, he wrote to his brother-in- 
law, Abraham Baldwin, a member of Congress, a letter in which he said, 
among other uncomplimentary things, that he was surprised that the answer 
of Congress to Adams’ speech of April 3 had not been an “order to send him 
to the mad-house.” (J. B. McMaster, History of the People of the United 
States, II, 399.) 

^ “Advice to the Privileged Orders,” Political Writings (1796 ed.), p. 62. 

^ Ibid., p. 78. ^ Ibid., p. 34. 

* Ibid. Cf. p. 211. 
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the true principles of nature. Thus the feudal system 
‘‘seduced and perverted” nature and led the people to 
believe in an unnatural inequality in the rights of man.^ 
“It is curious,” he says, “to remark how ill we reason on 
human nature from being accustomed to view it under 
the disguise which the unequal governments of the world 
have imposed on it.” ^ Habit may be second nature to 
us, but it is not a sure rule by which to be guided. Rea¬ 
son is the only tool by which we can ascertain the eternal 
truths of nature.^ Nor is it the reason of the learned that 
is to be relied upon; in such questions the learned are 
usually ignorant, and the principles of nature are the 
common property of the people.^ 

His position is, then, that a system of government, if 
it is to endure, must be based on the principles of nature, 
whose laws are to be learned by the use of common rea¬ 
son, aided by the moral and religious sense. Now the 
great law of nature from which all others are to be de¬ 
duced is that of the natural rights and natural equality 
of all men.^ Society may vary these rights in form, but 
it may not destroy their substance, for they are the 
birthright of man.® Former governments have violated 
this fundamental principle, consequently “their very 

^ Ihid.y pp. 18 ff. 

- Ihid.^ p. 63. 

^ The same general point of view was widely accepted in America at the 
time. An interesting example is found in Ethan Allen’s Oracle of Reason 
(1784): “They may keep their alleged manuscripts of God’s eternal law, it is 
sufficient for me to possess the deistical Bible, reason, by which I judge that 
even the commandments of the Decalogue would not be binding upon any 
rational being unless they coincided with the law of nature.” 

* Political Writings^ p, 77. 

® Ibid., p. 62. 

® Ihid.y p. 76. Cf. “ Letter to National Convention of France on the de¬ 
fects of the Constitution of 1791,” Political WritingSy pp. 161, 176. 
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existence depended on the extinction of truth. Every 
moral light has been smothered under the bushel of per¬ 
petual imposition; from whence it emits but faint and 
glimmering rays, always insufficient to form any lumin¬ 
ous system on any of the civil concerns of men.” ^ It is, 
he continues, the laws which counteract nature which 
are most likely to be violated,^ and he warns the Na¬ 
tional Convention of France that, when they turn away 
from the rational and beautiful principles of 1789 and 
plunge into the labyrinths of royal government, the re¬ 
sulting system must be doomed to failure. In such case 
the constitutional code would become an attempt to 
reconcile two discordant theories. “It is a perpetual 
conflict between principle and precedent, — between 
the manly truths of nature, which we all must feel, and 
the learned subtilities of statesmen, about which we 
have been taught to reason.” ^ The time will surely 
come when those governments which are founded on 
false principles will crumble into the dust and there will 
reign the laws of right and justice. That an example of 
this heaven-like condition is already to be found in the 
young American Republic he firmly believes, as the first 
verse of his Conspiracy of Kings neatly indicates: 

Eternal Truth, thy trump undaunted lend, 

People, and priests, and courts, and kings, attend; 
While, borne on wes^^ern gales from that far shore 
Where Justice reigns, and tyrants tread no more, 

Th’ untainted voice that no dissuasion awes. 

That fears no frown, and seeks no blind applause, 
Shall tell the bliss that Freedom sheds abroad, 

The rights of Nature, and the gift of God.^ 

^ Political Writings, p. 79. 2 p. 82. ^ Ibid., p. 162. 

4 Ibid., p. 241. 
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Barlow never developed his Jefferson Brickish solilo¬ 
quies upon the beauties of the laws of nature into a sys¬ 
tem of politics. Probably he believed it to be both un¬ 
necessary and undesirable — unnecessary because all of 
the principles that mattered could easily be deduced by 
anyone from the general rules which he does set forth, 
undesirable because the formulation of such a pedantic 
system would result in losing touch with the true prin¬ 
ciples of common reason. However, he does state a few 
of the more specific precepts of nature which apply to 
government. For one thing, he proclaims the necessity 
of universal male suffrage and of representation in the 
national legislature upon a purely population basis.^ 
Strangely enough, he holds to the theory, so elaborately 
defended by his enemy John Adams, of a natural aris¬ 
tocracy. His version of this theory is, however, more 
like that of Jefferson. “That some men in the same 
society should be wiser and better than others, is very 
natural; and it is as natural, that the people should 
choose such to represent them in the formation of 
laws.” ^ Adams certainly, and Jefferson probably, 
would not have agreed with the Rousseauian fiction ex¬ 
pressed in the next sentence: “But in this case the laws 
originate from the people at large, ignorant and vitious 
as they are; and the representatives are only the organs 
by which their will is declared.” Furthermore, he was in 
substantial agreement with the principle stated by 
Burke in his well-known address to his electors at Bris¬ 
tol — when a man is elected to Parliament he then be¬ 
comes a representative of his country, and not merely of 

1 Ibid,, pp. 176 ff. 

2 Ibid., p. 168. But he also believes that hereditary rule is contrary to 
nature’s laws. 
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his own district.^ Barlow even argues that, once elected, 
a representative is subject only to the control of the 
other members of the legislature, not to recall by his 
constituents. 

In an exponent of the French rationalism of the eight¬ 
eenth century it is to be expected that the view should 
be expressed that the natural state is one of peace, 
“where the intention is, as a nation, to live by industry 
at home, not by plunder from abroad.’’ ^ But it is ap¬ 
parent that he is influenced by American experience 
when he tells the French that, by the first laws of na¬ 
ture, their colonies have a right to declare independence 
and establish a government of their own.^ 

Another man whose controversial writings deserve 
some comment here is John Taylor of Caroline.^ Like 
Barlow, he was a follower of Jefferson, but, unlike the 
“Hartford wit,” he was not concerned with French 
politics. And although his general attitude toward 
American political controversies is one of remarkable 
consistency, his treatment of the natural law concept is 
neither completely clear nor entirely consistent. This 
is particularly the case with the longest and best-known 
of his books. An Inquiry into the Principles and Policy of 
the Government of the United States (1814). This work is 
devoted to an attack upon John Adams’ theory of a nat¬ 
ural aristocracy, the English form of government, and 
the financial policies of Hamilton. Certain sentences in 

^ Political Writings, pp.-187-189. * Ihid., p. 167. ^ Ihid., p. 194. 

^ I have summarized his political writings in “The Philosopher of Jeffer¬ 
sonian Democracy,” Amex. Pol. Sci. Rev., xxii (November, 1928) 870- 
892. Taylor’s works, like those of Adams, might be considered in the chapter 
dealing with systematic studies of politics, but since all of his pamphlets and 
books were directed to very immediate controversial objects I have thought 
it more fitting to deal with them at this point. 
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his Preface would seem to indicate that he intends to 
base his argument upon principles of natural law, for 
there he says that Adams and the Federalist 

paid too much respect to political skeletons, constructed with 
fragments torn from monarchy, aristocracy and democracy, 
called, in these essays, the numerical analysis; and too little 
to the ethereal moral principles, alone able to bind govern¬ 
ments to the interest of nations . . . the true value and real 
superiority of our policy consisted in its good moral principles; 
that these principles were the only worthy object of national 
affection, and the only just solution of the ill success of other 
governments and the wonderful prosperity of our own. . . . f 

But in his arguments against Adams’ theory of a natural 
aristocracy he seemingly repudiates the whole concept. 
After saying that aristocracies have always proceeded 
“from moral, not from natural causes; an«i that they are 
evitable and not inevitable,” ^ he scoffs at the notion of 
attempting to prove anything by appeal to the laws of 
nature or of God: 

The contrivance for erecting a system, by asserting and 
setting out from the will of God, or from nature, is not new. 
. . . Whenever it is impossible to prove a principle, which is 
necessary to support a system, a reference to an inevitable 
power, calling it God or nature, is preferable to reasoning; 
because every such principle is more likely to be exploded, 
than established by reasoning. . . . 

Hence have been derived, the sanctity of oracles, the di¬ 
vinity of kings, and the holiness of priests; and now that these 
bubbles have become the scoff of common sense, experiment 
is to decide, whether there remains in America a stock of 
superstition, upon which can be ingrafted, ‘‘an aristocracy 
from nature.”^ 


^ Inquiryt pp. v, vi. 


* Ihid,, pp. 2-3. 


® Ihid., pp. 11-12. 
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And yet, on the very next page, Taylor indulges in a 
minor rhapsody to the inspiration of nature in helping to 
drag men up from the depths of slavery. “Oh! divine 
nature! Thou didst unfold to man glimmerings of 
truth, even in ages of superstition and ignorance! And 
yet thou art arraigned as the author of aristocracy, 
which thou art for inciting thy children to destroy.” 
Even more explicit is his statement, made some four 
hundred pages further on in the book: 

The basis of our policy, like the basis of modern philos¬ 
ophy, is the constancy of nature, in her moral as well as in her 
physical operations. . . . Let the intellectual, like the material 
philosopher, reason from facts, and the phenomena of mind 
will become as well understood for temporal purposes as those 
of body. A law of nature constitutes truth.^ 

And, as a number of statements in his books indicate, 
it is not natural law to which Taylor objects, but the 
wrong interpretations of natural law. Aristocracy, he 
tells us, may not be argued for on the basis of natural 
laws, for a belief in aristocracy is merely the product of 
the accumulated superstition of the ages. On the other 
hand, “a political equality of rights among men is 
founded in a general law of nature.” ^ The capital error 
of Adams is his neglect of “this modern philosophy in 
favour of human rights.” ^ According to the principles 
of the American Revolution, sovereignty is the natural 
right of self-government inherent in the people, and had 
it not been for that great movement the practicable 
character of a government based upon these rights de- 

^ Inquiry^ p. 402. ^ p. 404. 

® Ibid., p. 155. 
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rived from nature might never have been demon¬ 
strated.^ 

However, although Taylor is undoubtedly devoted to 
the theory of natural rights, as be understands that 
theory, and although he holds that the Declaration of 
Independence is the true basis, the Magna Charta, of 
the American government,^ the natural law concept is 
not otherwise an important part of his political thinking. 
Unlike Adams, he had not read widely in the books of 
European political philosophers, and, indeed, it is to be 
doubted whether he would have been impressed by 
them if he had read them. He had little interest in politi¬ 
cal philosophy for its own sake, and only very rarely in 
his extremely long defences of the tenets of Jeffersonian 
democracy do we come across references to any of the 
laws of nature excepting those which support the doc¬ 
trine of the rights of the individual.^ 

A position of greater importance is given to the con- 


^ Construction Construed and Constitutions Vindicated (1820), p. 52. Near 
the end of this book appears this significant statement of the right of revolu¬ 
tion, or, as he here expresses it, the right of self-defence: “There remains a 
right, anterior to every political power whatsoever, and alone suflScient to 
put the subject of slavery at rest; the natural right of self-defence. ... It is 
allowed on all hands, that danger to the slave-holding states lurks in their 
existing situation, however it has been produced; and it must be admitted, 
that the right of self-defence applies to that situation, of the necessity for 
which the parties exposed to the danger are the natural judges: Otherwise 
this right, the most sacred of all possessed by men, would be no right at all. 
I leave to the reader the application of these observations.’* 

* New Views of the Constitution of the United States (1823), p. 2. 

^ One of these exceptions is found in his defence of decentralized govern¬ 
ment in the New Views: ‘‘It seems to be nature’s law, that every species of 
concentrated sovereignty over extensive territories, whether monarchical, 
aristocratical, democratical, or mixed, must be despotick. I;i no case has a 
concentrated power over great territories been sustained, except by mercen¬ 
ary armies; and wherever power is thus sustained, despotism is the conse¬ 
quence.” (P. 238.) 
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cept of natural law in the various political writings of 
John Quincy Adams, and this despite the fact that the 
first of his publications, The Letters of Publicola, was an 
attack upon Paine’s Rights of Man} Like the contem¬ 
porary writings of his father, these letters give evidence 
of an attempt to oppose the extreme views of Paine and 
of the French Revolution and yet to retain faith in the 
American theory of natural rights. That is to say, they 
are directed against the Rights of Man, not against the 
theory of the natural rights of man. Adams many 
times expresses his allegiance to the principle of natural 
rights, including the "‘unalienable right of resistance to 
tyranny.” ^ It is not, then, the basic premise of Paine’s 
book to which he is opposed, but the conclusions which 
Paine infers from them. This “commentary upon the 
rights of man,” he says, draws “questionable deduc¬ 
tions from unquestionable principles.” ^ There is no 
need to go here into all of the points with which he takes 
exception. In general, his position is that Paine’s prefer¬ 
ence of the French to the English constitution is not 
founded in truth.” ^ That is not to say, however, that he 
would deny to the English people the right to cashier 
their governors if they abuse their position and their 
constitutional powers. In such case they may justly 
“form another Constitution, which should more per¬ 
manently secure the natural rights of the whole com¬ 
munity.” He believes that in his own country the 

^ These letters first appeared in the Columbus Centinel of Boston in 1791. 
They were published anonymously. They are reprinted in his Writings 
(Ford, ed.), vol. i. On their authorship, see WritingSj i, 65, n., and Memoirs, 
I, 25. 

* Writings, i, 69, 75, 77, 78, 80, 83, 94, 98. 

® Ibid., p. 69. * Ibid., p. 94. 
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people have been particularly happy in their solution of 
the problem of reconciling their natural rights and liber¬ 
ties with peaceful and stable government. 

Their principles of religious liberty did not result from an 
indiscriminate contempt of all religion whatever, and their 
equal representation in their legislative councils was founded 
upon an equality really existing among them, and not upon 
the metaphysical speculations of fanciful politicians, vainly 
contending against the unalterable course of events, and the 
established order of nature.^ 

Paine, so the argument continues, held that only the 
rights of the majority are inalienable. This is not sound 
doctrine, for there are certain immutable laws of jus¬ 
tice and of morality” which are ‘‘paramount to all hu¬ 
man legislation.” ^ A majority of the people, acting 
directly or through their representatives, have the power 
to do as they please, but they do not have the right to do 
so. The whole people, and not the majority alone, possess 
certain natural and immutable rights. If the majority 
go on the assumption that they “are bound by no law 
human or divine, and have no other rule but their sover¬ 
eign will and pleasure to direct them,” there is no real 
security for the natural rights of everyone.^ In other 
words, Adams argues that the principle of natural rights 
is not only the basis of popular power, it is also a limita¬ 
tion upon the exercise of that power. The rights of the 
minority must be protected. 

The fires of the controversy in which the young 
Adams engaged himself in 1791 were not soon extin¬ 
guished. In 1822 one Alexander Smyth addressed a let- 

1 Ihid., p. 98. 2 Ihid,, p. 70. ^ Ibid.y pp. 70-71. 
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ter to his constituents in Virginia in which he attacked 
Adams, now Secretary of State, on the grounds that he 
had written against the rights of man. Adams, in his 
reply, reiterates the position taken in the early letters. 
Not the principle of natural rights, but the doctrine of 
Tom Paine, was his target. 

Far from having written against the rights of man, I ap¬ 
pealed, in the papers alluded to, from what I deemed the in¬ 
flammatory principles of Paine to the sober and correct princi¬ 
ples of our own declaration of independence. My opinion of 
Paine and his writings was not then very exalted. They have 
not since that time risen in my esteem. As occasional ad¬ 
dresses to popular passions, I see in all his works the flashes of 
a powerful genius.^ 

And, indeed, in his many orations on the Declaration of 
Independence, he appears to be entirely faithful to its 
‘‘sober and correct principles.” ^ In his Fourth of July 
oration at Quincy in 1831, for example, he opposes the 
theory of natural rights to the concept of absolute sover¬ 
eignty. The claim to unlimited power, he argues, was 
the cause of the Revolution. 

It is not true that theremust reside in all governments an ab¬ 
solute, uncontrolled, irresistible, a despotic power: nor is such 
power in any ma/mer essential to sovereignty. The direct con¬ 
verse of the proposition is true. . . . Unlimited power belongs 
not to the nature of man; and rotten will be the foundation of 
every government leaning upon such a maxim for its support. 

1 Writings^ vii, 337. 

2 See especially those delivered at Washington, July 4, 1821, and at New- 
buryport, July 4, 1837. Unfortunately the publication of his Writings has 
not been completed and these addresses can be found only in the original 
pamphlet form. 
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. . . The pretence of an absolute, irresistible, despotic power, 
exist — in every government somewhere^ is incompatible with 
the first principle of natural right.^ 

When the House of Representatives refused to con¬ 
sider petitions urging the abolition of slavery, Adams 
denounced the action of that body for refusing to listen 
to any “discussion upon the rights of men, the self-evi- 
dent truths of the Declaration of Independence, slavery, 
the slave-trade and its abolition/’ ^ If you take from the 
Declaration of Independence, he continues, the prin¬ 
ciple of natural rights, the Revolution is robbed of its 
moral justification; it becomes but a “foul and unnatu¬ 
ral rebellion.” The ethics of the Revolution are still 
valid. “The self-evident truths of the Declaration of 
Independence are still self-evident truths.” 

In his elaborate argument before the Supreme Court 
of the United States in the case of the Armistad he said, 
“I know of no other law that reaches the case of my 
clients, but the law of nature and of nature’s God on 
which our fathers placed our national existence.” ^ A 
year later, in a Lecture on the Social Compact exemplified 
in the Constitution of Massachusetts, he expresses a view 
of the law of nature similar to that found in his earliest 
writings — that is, the theory of a law which restrains 
as well as liberates. Man is not entirely free to govern 
himself, for he is ever subject to “a law of nature, 
or in more proper words, a law of God, the author of 
nature.” ^ 

^ Oration at Quincy, July 4, 1831, p. 13. 

Boston Couriery June 6, 1839. 

^ This Argument was published as a pamphlet in New York in 1841. 

^ LecturCy p. 11. 
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One more phase of his utilization of the natural law 
concept remains to be considered — his incorporation of 
it in his defence of nationalism against the doctrine of 
state rights. He contended that when the colonists 
failed to secure the recognition of their rights as Eng¬ 
lishmen they appealed to ‘‘the rights of man and the 
omnipotency of the God of battles.” ^ And they did 
this as a unit, not as separate and independent states: 
the Declaration of Independence was a declaration of 
the whole people, not of thirteen peoples. The Constitu¬ 
tion of the United States was a “complement to the 
Declaration of Independence; founded upon the same 
principles, carrying them out into practical execution, 
and forming with it, one entire system of national gov¬ 
ernment.” ^ It was a return from the disunity of the 
Articles of Confederation to the theory of the Declara¬ 
tion of Independence.^ 

1 Speech delivered at New York, April 30, 1839, p. 9. 

2 Ihid.y p. 11. 

3 A similar argument is found in an address of Charles Sumner. See his 
Works, XII, 211. He refers to the address of Congress to the states at the 
close of the Revolution: “Let it be remembered that it has ever been the 
pride and boast of America that the rights for which she contended were the 
rights of human nature.'" Farther on he declares that “side by side with the 
growth of National Unity was a constant dedication to Human Rights.” 
{Ibid., p. 238.) Finally: “From Nature, and also from its title deeds, our 
nation must have all needful powers.” {Ibid., p. 239.) Cf. Story, Commen¬ 
taries on the Constitution, §§ 205-207. Story’s argument is, however, mainly 
historical and constitutional 

Although most of the arguments presented in defence of the state rights 
cause were of a constitutional nature, the inherent natural right of revolution 
was many times expressed by leaders of the secessionist movement at the 
time when the southern states withdrew from the union and established a 
new government for themselves. According to the theory of Jefferson Davis, 
ultimate sovereignty is in the people of each community. The present gov¬ 
ernment, he argued, is the result of the application of this inherent right of 
the several states; it was formed by the secession of eleven states from the 
Confederacy in order to establish the government under the Constitution. 
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The political writings thus far considered in this chap¬ 
ter indicate that at least some of the elder statesmen, the 
men whose ideas had been formed during the years pre¬ 
ceding the adoption of the Federal Constitution, con¬ 
tinued to assign to the natural law concept a position of 
importance. This is not, however, the case with many 
of the next few generations. Aside from certain specific 
controversies, and particularly the controversy over 
slavery, there is a rapid decline in the popularity of this 
conception. It was not that the statesmen of the nine¬ 
teenth century repudiated it, but rather that they found 
no need for it. Even those who were most closely affili¬ 
ated with the democratic movements of the century ap¬ 
pear to have believed that the rights of the people may 
be taken for granted, or at least that there is no need to 
drag in the conception of nature as a source of justifica¬ 
tion for popular rights and privileges. The more impor¬ 
tant controversies in which natural law is heavily relied 
upon, with the exception of the woman's rights move¬ 
ment, will be taken up in the next two sections. In the 
remaining portion of this section a few examples of the 
decline of the concept in the general political thought of 
the nineteenth century will be given. 

See his Letters^ Papers, and Speeches, viii, 301-308; also iv, 355, and v, 49, 
391. Charles E. Hooker, official representative from Mississippi in the South 
Carolina convention, said: “There is, however, a great principle underlying 
all constitutions and governments — I mean . . . that it is the right of the 
people to alter, to change, to amend, aye, to abolish the form of government 
whenever to them it shall seem proper. That ... is the great principle which 
underlies not only our federal constitution, but which lies at the basis of all 
your State eonstitutions. ...” Journal of the Mississippi Convention of 1861, 
p. 166. Cited in J. T. Carpenter, The South as a Conscious Minority (1930), 
pp. 197-198. In this book Professor Carpenter discusses the applications of 
the theory of the right of revolution by the southern states at this time (see 
pp. 194 ff.). For earlier expressions of this theory, see Taylor’s New Views, 
pp. 297-298, and Tucker’s Blackstone, i, 187. 
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Andrew Jackson, first of the new order to become 
President, may well be taken as a typical example of 
this tendency. An extremely important figure in the 
growth of democracy in America, he was interested not 
in the philosophy of politics but in the winning of cer¬ 
tain objectives. Of course, he used certain theoretical 
weapons — for example, the principle, stated in his first 
annual message to Congress, of short terms and rotation 
in office.^ But in his campaign for the extension of popu¬ 
lar rights and powers he never found it necessary to 
develop a rounded body of political philosophy, and in 
particular he felt no need for anything other than a few 
casual references to the natural rights of men.^ Perhaps 
the most definite statements of this concept are found in 
his Nullification Proclamation and his Nullification 
Message to Congress.^ There he recognizes the inalien¬ 
able right of the people to revolt, if the cause be long- 
continued and intolerable oppression, combined with the 
failure of constitutional remedies. But this right, he 
says, inheres in the people of the whole Union, not in the 
people of separate states. 

Henry Clay seems not to have had the term ‘‘natural 
law” in his vocabulary. In his many speeches and writ¬ 
ings one often encounters talk of freedom and liberty, 
but not of rights or powers derived from nature. Much 
the same is true of Daniel Webster, of whom Thoreau 
said he “never goes behind government.” He even 
managed to deliver orations on the Declaration of Inde¬ 
pendence which contained no reference to natural or 

^ Richardson, Messages and Papers of the Presidents^ ii, 449. 

2 See, for example, the passing reference in his first inaugural, in Richard¬ 
son, op. cit.y II, 438. 

3 Richardson, op. city ii, 621. 
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inalienable rights. He appeared to have considered 
slavery to be a problem of constitutional and property 
law.^ The one distinct exception to his avoidance of this 
concept is found in his defence of property rights. In his 
argument in the case of Ogden v. Saunders, for example, 
he declared that the duty of performing promises made 
rests ‘‘on universal law,” and he often speaks of the 
rights of property in such a way as to indicate that they 
are based upon, if indeed they do not support, the veri¬ 
ties of nature.^ 

In American political thought of this general period 
the classic example of democratic faith is to be found in 
the writings of Abraham Lincoln. But, like Jackson, he 
found virtually no need to justify his tenets of democ¬ 
racy by an appeal to the laws of nature. He praised 
Jefferson’s adherence to “abstract truth” in the heat of 
struggle and his belief in the “personal rights of man.” ^ 
He said that the insurrection was a “war upon the first 
principles of popular government — the rights of the 
people.” ^ And in his Gettysburg Address he speaks of 
the proposition that all men are created equal. But the 
real emphasis, here and elsewhere, is not on the “natu¬ 
ral” rights of the people, but on government of, by, and 
for the people. So great is his confidence in popular 
government that he seems to believe that “the voice of 
the people is the voice of God.” 

Why should there not be a patient confidence in the ulti¬ 
mate justice of the people.^ ... If the Almighty Ruler of Na¬ 
tions, with his eternal truth and justice, be on your side of the 

1 Works (4th ed.), iv, 500-502. 

2 Ihid.y VI, 27. Also ii, 46; iv, 375. See below, p. 194. 

^ Complete Works (Nicolay and Hay, eds.), v, 125. 

^ Ibid.y X, 50. 
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North, or on yours of the South, that truth and justice will 
surely prevail by the judgment of this great tribunal of the 
American people.^ 

Although the general trend of democratic develop¬ 
ment in the United States shows that there was a 
steadily decreasing reliance upon the conceptual sanc¬ 
tion of nature, the pioneers of the woman’s rights move¬ 
ment went back to the Declaration of Independence and 
the theory of the Revolution for their argumentative 
weapons. The Seneca Falls convention of 1848, “the 
first congress among civilized peoples exclusively to 
consider civic amelioration for the feminine half of the 
human race,” ^ adopted both the form and, so far as 
possible, the phraseology of the Declaration of Inde¬ 
pendence for its Declaration of Sentiments. 

When, in the course of human events, it becomes necessary 
for one portion of the family of man to assume among the 
people of the earth a position different from that which they 
have hitherto occupied, but one to which the laws of nature 
and of nature’s God entitle them, a decent respect to the 
opinions of mankind requires that they should declare the 
causes that impel them to such a course. 

We hold these truths to be self-evident: that all men and 
women are created equal; that they are endowed by their 
Creator with certain inalienable rights; that among these are 
life, liberty, and the pursuit of happiness. . . . ^ 

^ Complete Works, vi, 183. See p. 173 for a statement of his theory bf the 
indissolubility of the Union: “in contemplation of universal law and of 
the Constitution, the Union of these States is perpetual.” 

^ T. V. Smith, The American Philosophy of Equality (1927), pp. 86-87. 
Ch. iii of this volume contains an excellent discussion of the equalitarian 
philosophy of this movement and of the place of the natural rights concept 
therein. 

® This document is printed in History of Woman Suffrage (ed. by Eliza¬ 
beth Cady Stanton, Susan B. Anthony, and Matilda J. Gage), i, 70-71. 
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And in the resolutions adopted by the same convention 
there is a preamble which, oddly enough, is based upon 
Blackstone's statement in his Commentaries that the law 
of nature is coeval with mankind and is superior to any 
other.^ 

Hundreds of times during the next few decades this 
point of view is reiterated. For example, an address by 
the suffragists to the women of Ohio contains the follow¬ 
ing statement: 

Rights are coeval with the human race, of universal herit¬ 
age, and inalienable; every human being, no matter of what 
color, sex, condition, or clime, possesses those rights upon 
perfect equality with all others. The monarch on the throne, 
and the beggar at his feet, have the same. Man has no more, 
woman no less.^ 

For the most part these leaders in the movement for 
woman suffrage gave no more time to analyzing the 
nature concept than had the men whose words they were 
quoting and paraphrasing. They desired to extend the 
application of natural rights beyond the bounds gener¬ 
ally set by the men who had been responsible for the 
popularizing of the concept in America, but they did not 
ordinarily attempt to define their terms very accurately. 
Frequently there is the same tendency, so often met 
with in the earlier American writings, to use “nature’’ 
and “God” more or less interchangeably, but, since the 
usual interpretation of the Bible was contrary to the 
status desired by these women, they more often omitted 
God and relied upon a non-religious conception of na¬ 
ture. Probably their most definite contribution to the 

^ History of Woman Suffrage, p. 71. 

2 Ibid., p. 106. 
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interpretation of nature’s laws is the tendency to make 
the natural synonymous with what can and should be, 
rather than with what is. In a number of their writings 
the natural seems to be the ideal or the just; not an ab¬ 
stract justice, but a condition which is plainly attain¬ 
able. It is the normal in the sense of being necessary to 
the best development of life. Thus the statement of 
Frances Gage at the Akron convention of 1851: “The 
rights of mankind emanate from their natural wants 
and emotions.” ^ A more completely worked out state¬ 
ment of this idea is found in one of Theodore Parker’s 
sermons: 

If woman is a human being, first, she has the Nature of a 
human being; next, she has the Right of a human being; third, 
she has the Duty of a human being. The Nature is the ca¬ 
pacity to possess, to use, to develop, and to enjoy every hu¬ 
man faculty; the Right is the right to enjoy, develop, and use 
every human faculty; and the Duty is to make use of the 
Right, and make her human nature, human history. She is 
here to develop her human nature, enjoy her human rights, 
perform her human duty. . . . 

Each man has the natural right to the normal development 
of his nature, so far as it is general-human, neither man nor 
woman, but human. Each woman has the natural right to 
the normal development of her nature. . . . 

Now see what follows. Woman has the same individual 
right to determine her aim in life and to follow it . . . that 
man has.^ 

This reliance upon the natural law concept did not, 

^ History of Woman Suffrage, p. 112. 

2 Ibid.y p. 277. See the statement of the editors of the Historyy p. 14: 
“Woman’s steady march onward, and her growing desire for a broader out¬ 
look, prove that she has not reached her normal condition, and that society 
has not yet conceded all that is necessary for its attainment.” 
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however, continue for very long to satisfy the advocates 
of woman suffrage. Perhaps because they came to real¬ 
ize that this kind of reasoning had been generally dis¬ 
carded by American men, perhaps because they believed 
that another point of attack would better suit their 
needs, they soon began to shift from the traditional 
dogmas of natural rights to the newer arguments from 
utility.^ Well before the end of the century the transi¬ 
tion had been made. The argument changed from the 
ethereal to the everyday. Dr. Mary Jacobi, one of the 
leaders in the movement, thus expressed her satisfaction 
with the change: ‘‘Innumerable solemnities, based on 
‘the divinely ordained nature of things’, ‘on the eternal 
justice’ of woman’s position now and forever, world 
without end, have passed to the limbo of many other 
solemnities which sink to rise no more.” ^ And, at an¬ 
other time, she said, “Then the argument was sketched 
on thin and rarified air; now it is embedded in solidities 
of accomplished fact.” ^ 

American political platforms are of questionable 
value, so far as concerns a study of the real intentions 
and policies of the leaders of the major parties. But 
they are of value for the study of aims of the numerous 
minor or “third” parties, and in the platforms of the 
major parties one does find the generally accepted politi¬ 
cal ideas of the time. In them the political doctrines of 
the man on the street are usually explicitly stated, or, if 
they are not plainly set forih, are always implicit in the 


^ See Smith, op. cit.y pp. Ill ff. 

2 Quoted in Smith, op. cit.y p. 113. 

3 Ihid.y p. 112, n. 
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various statements of principles and policies. It is, 
therefore, a very significant commentary upon the de¬ 
cline of natural law in this country that a survey of the 
platforms of major parties shows virtually no use of this 
concept. There is, of course, much of popular rights and 
powers, and there are countless references to the dogma 
of popular sovereignty, but the authority of the people 
is evidently believed to need no justification from God 
or nature.^ 

In the platforms of the minor parties references to 
rights derived from nature are somewhat more frequent, 
but even in these statements of dissent this concept has 
now ceased to find a place. The greatest amount of re¬ 
liance upon nature is found in the parties which, in the 
two decades preceding the Civil War, opposed slavery 
or the extension of slavery. Thus the Liberty Party 
platform of 1844 declares that by the laws of God, and 
in keeping with the rights of man, the fugitive slave 
provision of the Constitution is void.^ The Free Demo¬ 
cratic (or Free Soil) platform of 1852 recapitulates 
certain of the phrases from the Declaration of Inde¬ 
pendence anent the inalienable rights of man,^ and much 
the same phraseology appears in the Republican plat¬ 
forms of 1856 and 1860.^ Since the Civil War similar 
references to the laws of God and to the inalienable 
rights phrases of the Declaration of Independence ap- 

^ One of the very few exceptions to this generalization is in the Republi¬ 
can platform of 1876, but here there is merely a sort of preliminary obeisance 
to the theory of the Declaration of Independence which has little relation to 
the remainder of the platform. (K. H, Porter [ed.], National Party Platforms 
(1924), p. 94.) 

2 Porter, op. cit., p. 14. 

^ Ibid.t p. 32. 

^ Ibid., pp. 41, 55. 
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pear in about fifteen of the minor party platforms. Al¬ 
most half of this number are in the various platforms of 
the Socialist Labor Party, which, with the exception of 
the platform of 1912, remained faithful to ‘‘the inalien¬ 
able right of all men to life, liberty, and the pursuit of 
happiness,” from its first platform in 1892 until the plat¬ 
form of 1916.^ But, in 1920, even that small group of 
dissenters joined the ranks of orthodoxy, at least to the 
extent of discarding all reliance upon the concept of 
natural rights. The more numerous Socialist Party and 
the more extreme Communist or Workers Party have 
found it either unnecessary or undesirable to use this 
argumentative weapon.^ Some of the earlier parties 
which had a share in building the progressive movement 
included more or less formal declarations of faith in the 
principles of the natural rights of man m their plat¬ 
forms,^ but those of more recent years which have called 
themselves progressive have followed the general tend¬ 
ency in American political thought during the second 
half of the nineteenth century and excluded even the 
most perfunctory statements of the natural rights 
creed.At the present time it is only in the more flam¬ 
boyant type of political oratory, and in the writings of 

1 Ibid., pp. 177, 206, 242, 270, 318, 368, 411. 

2 The United Labor platform of 1888, a party which gave way to the 
Socialist Labor Party in 1892, contained the same kind of reference to the 
“self-evident” truths of the Declaration of Independence which are subse¬ 
quently found in the latter party’s platforms. 

® See the Greenback platform of 1880, the National platform of 1896, the 
People’s Party platform of 1904, and the Prohibition Party platform of 1904, 
in Porter, op. cit., pp. 101, 187, 254, 256. 

^ See, for example, the Progressive Party platform of 1912, the Farmer- 
Labor Party platform of 1920, and the LaFolette platform of 1924, ibid., 
pp. 334, 435, 516. The second of these does, it is true, refer to the Declara¬ 
tion of Independence and the rights of the people, but it does not contain the 
term “natural rights.” 
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politicians who are prone to engage in that kind of ora¬ 
tory, that one encounters references to this concept.^ 
And such references are almost always expressed either 
in terms of appeal to the principles of the founding 
fathers or to the long-accepted rights, liberties, and 
powers of the people. Even in such speeches and writ¬ 
ings, that is to say, the appeal is not so much to the 
sanction of nature as it is to patriotic tradition and the 
voting power of the people. 

Debates in the State Constitutional 
Conventions 

The principle of a written constitution was so firmly 
fixed as a part of American political theory during the 
Revolution that it has almost never been questioned. 
Thirty-five states have been admitted to the Union 
since Massachusetts formed its constitution in 1780; 
all of them have followed the lead of the original states 
in adopting a constitution to serve as the basis of 
their government. Not only have the newer states 
copied this practice; they have also modelled the pro¬ 
visions of their constitutions upon those of the more 
maturely developed original constitutions. Variations 
there have been, but there have been few changes of 
really fundamental importance since 1780. The varia¬ 
tions, that is to say, have nearly always been in the su¬ 
perstructure, not in the foundations. 

One example of this tendency of the new constitutions 
to be slightly altered copies of the better of the first con- 

* See, for example, O. W. Underwood, Drifting Sands of Party Politics 
(1928), pp. 4-14. 
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stitutions is found in the bills of rights. As state after 
state came into the Union they adopted as a part of their 
constitution a bill or declaration of rights.^ The only 
exception to this rule is Louisiana, which had no bill of 
rights until its fifth constitution, adopted in 1868.^ 
Georgia, which had no bill of rights in its constitution of 
1777, adopted none until its fourth constitution in 1865. 
Otherwise, all of the states, new and old, quickly fell in 
line with the practice inaugurated by Virginia in 1776. 
All of them, furthermore, follow the Virginia model in 
so far as concerns the content of their bills of rights. 
Again there are variations, but these changes are nearly 
always simply elaborations of the earlier examples.^ 
And in virtually all of them there is, in some form, the 
traditional invocation of the natural and inalienable 
rights of the people. Section 1 of the Ohio bill of rights 
of 1802, for example, merely combines in briefer state¬ 
ment the first three sections of the Virginia declaration 
of 1776: 

That all men are born equally free and independent, and 
have certain, natural, inherent, and unalienable rights, among 
which are the enjoying and defending life and liberty, acquii- 

' All of the constitutions of the period discussed here are found in B. P. 
Poore, Federal and State Constitutions, Colonial Charters^ and Other Organic 
Laws (1877), and in F. N. Thorpe’s collection of the same title (1909). I 
have used the text of Poore’s work, it being both more compact and more 
carefully edited. Since the constitutions of the several states are arranged 
alphabetically in both collections, I have not thought it necessary to give 
page references for each citation. 

2 The first Michigan constitution (1835) had a conventional bill of rights, 
but that of 1850 had none except for a few limitations on the legislative 
power and on the courts in the articles dealing with the legislature and the 
judiciary. 

^ Perhaps the most unusual of the variations is Article 29 of the Tennessee 
constitutions of 1796, 1834, and 1870: “That an equal participation in the 
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ing, possessing, and protecting property, and pursuing and 
obtaining happiness and safety; and every free republican 
government being founded on their sole authority, and organ¬ 
ized for the purpose of protecting their liberties and securing 
their independence; to effect these ends, they have at all times 
a complete power to alter, reform, or abolish their govern¬ 
ment, whenever they may deem it necessary. 

The Mississippi constitution of 1832 reflects a tendency 
found in some of the southern states after the slavery 
problem became the storm center of American politics 
and confines its declaration of natural equality to free¬ 
men, but even in this bill of rights ‘‘man,” or “people,” 
and not “freeman,” is the term ordinarily used: 

That the general, great, and essential principles of liberty 
and free government may be recognized and established, we 
declare — 

1. That all freemen, when they form a social compact, are 
equal in rights; and that no man, or set of men, are entitled 
to exclusive, separate public emoluments or privileges from 
the community, but in consideration of public services. 

2. That all political power is inherent in the people, and 
all free governments are founded on their authority and estab¬ 
lished for their benefit, and therefore they have at all times 
an unalienable and indefeasible right to alter or abolish their 
form of government, in such manner as they may think ex¬ 
pedient. 

The final section of this bill of rights contains a state¬ 
ment found in many of these declarations: 

To guard against transgressions of the high powers herein 
delegated, we declare that everything in this article is ex- 

free navigation of the Mississippi is one of the inherent rights of the citizens 
of this State; it cannot, therefore, be conceded to any prince, potentate, 
power, person, or persons whatever.” 
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cepted out of the general powers of government, and shall for¬ 
ever remain inviolate; and that all laws contrary thereto, or 
to the following provisions shall be void. 

It seems, clear, then, that bills of rights based upon 
the theory of natural or inherent rights early became 
generally accepted as essential parts of American con¬ 
stitutions. But one should not reason from this fact to 
the conclusion that the natural law concept was a living 
part of the political thought of all of the constitution- 
makers. The published debates of the state constitu¬ 
tional conventions of the four decades preceding the 
Civil War indicate that the bills of rights were nearly 
always adopted as a matter of course, and that only 
very rarely was there any sharp controversy as to their 
content.^ A bill of rights became a customary part of 
an American constitution, something to be taken for 
granted. It is unusual to find in the brief discussions of 
the bills of rights any discussion at all of the natural law 
concept. That is not to say that natural law was not 
used in any of the debates. As will be shown in the fol¬ 
lowing pages, it was used fairly widely, and in some in¬ 
stances was heavily relied upon. It is only to say that it 
was much more frequently taken for granted than dis¬ 
cussed, and that it became less and less important as an 
argumentative weapon as time went on.^ Furthermore, 
it was not in the newer states, but in Massachusetts and 

1 Before about 1818 the debates in the constitutional conventions were 
not published, and the short journals of proceedings afford very little ma¬ 
terial for a study of the political theory of the delegates. After that date 
nearly all of the states began the practice of preserving and publishing steno¬ 
graphic accounts of the speeches. Most of the exceptions to this rule were in 
the new Western states. 

* The state constitutions of the twentieth century contain bills of rights 
which vary but little from those of the eighteenth. They are frequently 
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Virginia, whence before the Revolution had come the 
chief exponents of the natural law philosophy, that nat¬ 
ural law was most often appealed to.^ Other states, 
especially some of the newer ones in the West, adopted 
more democratic constitutions, but the debates in their 
constitutional conventions contain but few references 
to, and almost no discussions of, the natural law con¬ 
cept. 

Leaving the Massachusetts and Virginia conventions 
for special consideration, a brief survey of the use of 
natural law theories in other conventions of the period 
will first be given. 

In the Maine convention of 1819-20 there were but 
few references to the laws of nature. Most of these were 
to the laws of God. It is appropriate that there should 
be an acknowledgment in the constitution of the sub¬ 
jection of men to God, said one delegate, since govern¬ 
ment is founded on religion.^ The concept of natural 

longer, but the theory underlying them is unchanged. A convenient sum¬ 
mary of their contents is to be found in the Index Digest of State Constitutions 
(New York, 1915), pp. 703-706. 

1 In his History of the American Frontier (1924), pp. 100-101, Professor 
F. L. Paxson says: “It is evident as one reads these constitutions that a be¬ 
lief in natural rights found ready lodgment in the minds of residents along 
the frontier. As the crown, and religion, and property lost favor as the foun¬ 
dations of government, nature came to be the obvious parent of democracy. 
It became more important to preserve liberty than to get work done; more 
desirable to check a possible usurpation than to promote eflSciency.” Of 
course, it is true that the Western states copied the bil^s of rights of the 
original states, but the evidence which I have been able to discover indicates 
that the framers of these constitutions were much less concerned about the 
natural law basis of democracy than were those who were members of con¬ 
ventions during the same period in the older states of the East. See my arti¬ 
cle, “American Democracy and the Frontier,” Yah Review, xx (1930), 349. 

2 Maine Debates (1819-20), pp. 92, 94, 99-115. For this and a number of 
other references in the following pages I am indebted to the unpublished 
thesis of my former student Mr. Roland B. Voight. 
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equality was also appealed to in defence of the proposi¬ 
tion that all men, regardless of color, are entitled to 
equal representation.^ 

In the New York convention of 1821 there is more 
frequent reference to the principle of natural law. For 
one thing, there is here a considerable amount of debate 
over the provisions of the bill of rights. This in itself is 
rather unusual, but the controversy had to do with the 
content of that part of the constitution, not with the 
theory of rights derived from nature.^ And there were 
several affirmations of a belief in this concept. But the 
most active discussion involving natural law had to do 
with the broadening of the suffrage. A number of dele¬ 
gates, especially Jay and Clarke, contended that by 
nature men are both free and equal, and consequently 
that no state may justly deprive any man of an equal 
vote.^ Those who favored a restricted franchise ordina¬ 
rily shared the view of Young that voting is not a natu¬ 
ral right,^ or that of Ross that all men are free and equal 
only in a state of nature, not after the establishment of 
civil government, “for then many rights, flowing from a 
natural equality, are necessarily abridged, with a view 
to produce the greatest amount of security and happi¬ 
ness to the whole community.” ^ There were also a 
number of references to the great truths based upon 
experience, and upon the dictates of justice and human¬ 
ity.® In defending slavery one delegate asserted that 
the master had rights in the slave to the enforcement of 

1 Ihid., pp. 126, 217 ff. 

2 New York Debates (1821), pp. 163-173. 

“ Ibid., pp. 183, 186. 

^ Ibid., p. 189. ‘ Ibid., p. 180. 

« Ibid., pp. 227, 365, 374, 548. 
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which the laws of God as well as those of man con¬ 
tributed.^ 

By the time of the convention of 1846 in New York 
most of the members seemed to consider the theory of 
natural rights one of no practical value. Nicoll and 
Taylor objected to the insertion of a proposed clause in 
the bill of rights to the effect that ^‘men are by nature 
free and independent, and in their social relations en¬ 
titled to equal rights,” on the grounds that it was a mere 
abstraction of the sort on which the convention could 
afford to waste no time.^ In the discussion of the bill of 
rights there were some who were really desirous of in¬ 
cluding a statement of the traditional natural rights 
variety, but most of the delegates were either unin¬ 
terested or opposed.^ A substitute proposition was 
moved: ‘‘The rights of man are the gifts of God, and are 
sacred. The great duty of Governments is to protect 
them, the second to let them alone.” However, this was 
immediately withdrawn, and the final draft of the bill of 
rights does not contain a direct statement of the natural 
rights principle.^ 

There was even less frequent reference to the natural 
law concept in the Delaware convention of 1831. In 
fact, one of the very rare denials of the existence of 
general principles of government was there expressed. 
Governments, it was asserted, are the fruit of experience, 
and change as conditions change.^ There was an asser¬ 
tion of the natural right of majority rule, but this seems 

1 New York Debates (1821), p. 486. 

2 New York Debates (1846), p. 351. 

3 Ibid., pp. 419 ff. See also pp. 199, 228, 390, 467, 612, 1015, 1018, 1027. 

^ Ibid., pp. 806 ff. 

3 Delaware Debates (1831), p. 69. 
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to have been the only significant reference to natural 
law during the proceedings.’^ 

Somewhat more numerous appeals to the sanction of 
nature are found in the North Carolina convention de¬ 
bates in 1835, but it cannot be said that the natural law 
concept was a leading part of the political theory of the 
members of that body. The existence of rights derived 
from nature is, however, clearly recognized in the state¬ 
ments that the government can restrict the rights of in¬ 
dividuals for the good of the whole, that all must sur¬ 
render some of their natural rights on entering society, 
and that justice is the foundation of all true laws.^ One 
member quoted Blackstone’s definition of natural 
rights: the inherent right to act as one desires without 
restraint except the law of nature.^ Probably the most 
definite statement of the traditional natural rights 
philosophy is found in a defence of the principle of 
liberty of conscience: 

. . . He, who possesses the power of controlling alike the des¬ 
tinies of nations and of individuals, has proclaimed by unal¬ 
terable laws, that the conscience of men shall not be controlled 
in matters which concern their eternal welfare. Man’s belief 
cannot be commanded — the liberty of conscience is a natural 
right, inviolable and inalienable. No man, by his engage¬ 
ments with society, can surrender it, or absolve himself from 
the obligation to exercise it freely and without restraint, in 
the discharge of his duty to his God; much less, can Society 
exercise the power of dispossessing him of it.'^ 

There are frequent references to the rights of man in 
the Pennsylvania convention of 1837, but the rights re- 

^ Ihid.y p. 236. 

2 North Carolina Debates (1835), pp. 57, 76, 315. 

3 Ibid., p. 231. 

^ Ibid., p. 215. See also pp. 61, 64, 67, 78, 102, 108. 
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ferred to are nearly always those secured by the state or 
national constitutions, rather than those derived from 
nature.^ Even the ‘'inalienable right of all men to self- 
government — to alter, amend, or abolish their own 
Government ... is found in the Bill of Rights.” ^ Al¬ 
though the speaker here used the term “inalienable,” 
he seems to be thinking in terms of constitutional 
rather than natural rights. In the controversy over the 
religious problem in the state, and particularly in con¬ 
nection with the attitude of the Friends toward the bear¬ 
ing of arms, Bell of Chester did assert that the right of 
liberty of conscience is an indefeasible right, “implanted 
in the very nature of man.” ^ Even in this speech, how¬ 
ever, more reliance is placed upon constitutional guaran¬ 
tees than upon the rights derived from nature. 

Delegates to the Louisiana convention of 1844 used 
the natural rights argument more frequently, but again 
the emphasis is virtually always upon some other sanc¬ 
tion. The natural rights referred to are the right to an 
equal voice in government, of which no one can be de¬ 
prived without his consent, the right of suffrage, and 
the right of owning and controlling property.'^ 

The California convention of 1849 was composed of 
men who took for granted the principle of popular self- 
government, but they saw no need for appealing to the 
law of nature in support of this truth. So far as the bill 
of rights is concerned, it is simply a copy of those found 
in the original state constitutions.^ There is only one 

^ Pennsylvania Debates (1837), i, 352, 366, 402; iv, 87 flF. 

2 Ibid.y I, 422. ^ Ibid.y p. 145. 

^ Louisiana Debates (1844), pp. 96,110,151,212. One speaker claimed the 
natural right to address the legislature in any language. {Ibid.y p. 868.) 

® California Debates (1849), pp. 33-54. 
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significant exception to the rule that the concept of 
natural law was not a living part of their thought. But 
in view of the subsequent history of California that 
exception deserves to be quoted: 

All nature proclaims this a favored land. The future, to 
us, is more promising than that of any state that has ever 
applied for admission into the Union. The golden era is be¬ 
fore us in all its glittering splendor; here civilization may at¬ 
tain its highest altitude. . . . 

In Kentucky in 1849 most of the appeals to the laws 
of nature were in connection with the argument over 
the institution of slavery. In that part of the debate one 
meets with the arguments which were being advanced 
throughout most of the country at this time. The laws 
of nature and of God, the Bible, the rights of man, and 
the rights of property were all used in defence of the 
institution, and most of them against it.^ Otherwise, 
most of the talk of rights proceeds without reference to 
nature. There are, however, some statements anent the 
natural right of majority rule in order to secure the 
advantages of life, liberty, and property, and the right 
of the people to change, alter, or abolish their govern¬ 
ment.^ 

The delegates to the Michigan convention of 1850 
were content to make very few references to nature’s 
laws. Probably the most definite one is found in the 
statement that every man has a natural, inalienable 
right to his home.^ 

1 Kentucky Debates (1849), pp. 95, 99, 105, 112, 120, 123, 133, 856. 

2 lhid.y pp. 96, 150. 

^ Michigan Debates (1850), p. 660. See also pp. 293, 734. 
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Most of the discussion in which nature’s laws are 
referred to in the Ohio convention of 1850-51 is of no 
particular interest or importance. There is the usual 
statement of the natural right of the majority to gov¬ 
ern,^ and the equally customary assertions that govern¬ 
ments were instituted to protect the rights of men, 
among which are religious and political freedom and 
equality, self-government, and freedom of conscience, 
of speech, and of the press.^ Somewhat more unusual is 
the use of natural law in the debate over capital punish¬ 
ment.^ Here, surprisingly enough, the concept is ap¬ 
pealed to in defence of this practice: the Bible, the uni¬ 
versal law of retaliation, and the right of self-defence 
are all used to justify capital punishment. But the one 
really interesting expression of the natural law theory is 
found in a speech by Nash in which he is seeking to 
justify the extension of government activities. The 
social compact theory had been put forward by an ex¬ 
ponent of retrenchment and individualism. Nash pro¬ 
claimed that 

the whole theory is wrong. It came from the infidel philos¬ 
ophy of Hobbes and his successors. It assumes that man is an 
independent being, at liberty to choose his own course of life, 
the law by which he will be governed; or that he may deny to 
be governed by any law at all. . . . 

No, sir, Government is founded on no such weak and miser¬ 
able device as a social compact. It is of divine origin; not the 
invention of man — but the appointment of God. Its exist¬ 
ence presupposes a government and a law, under and above, 
human government; a government and a law, which men 

1 Ohio Debates (1850-51), i, 119; ii, 546. 

2 Ibid., I, 134, 705; ii, 15. 

3 Ibid., II, 21-31. 
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ought to obey — but which they do not. As subjects of God’s 
government, man has certain inalienable rights, of which 
human government cannot deprive him. It is because men 
violate these inalienable rights — will not be obedient to 
God’s laws; it is in this fact, that arises the necessity for hu¬ 
man government. There must be a power which can legally 
lay its hands upon the offender, and protect others from his 
lawlessness. . . . 

Here, then, we find ample authority for all government 
acts, looking to the physical well being, and the moral and 
intellectual progress of humanity. When engaged in this 
duty, it is fulfilling the appointment of its divine Founder.^ 

The Maryland convention of 1851 and the Iowa con¬ 
vention of 1857 furnish few and relatively unimportant 
examples of the use of the nature concept. Perhaps the 
most important example in Maryland is the statement 
of the right of revolution, and of the correlative right of 
secession.^ In Iowa, as in most of the other states, it is 
taken for granted that the people are sovereign. There 
is no need to argue such doctrines, certainly not on the 
basis of abstract principles asserted to be derived from 
the teachings of nature. The problems which caused the 
debate to grow warm were the control of corporations 
and the grant of franchises. Only very rarely were there 
any references at all to the laws of nature.^ 

In the twelve states whose constitutional debates have 
thus far been examined it seems unquestionable that the 
natural law theory occupied but a very small place in¬ 
deed during the first half of the nineteenth century. The 
concept of natural law, or, rather, the natural rights 

‘ Ibid., p. 335. 

2 Maryland Debates (1851), i, 143-148, 150-157. 

» Iowa Debates (1857), i, 143, 145, 147, 191 ft. 
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phase of this concept, held on as a sort of traditional 
doctrine, but it was only rarely that it was invoked with 
any enthusiasm or conviction. This was not the case 
with Massachusetts and Virginia. In those states, and 
especially in Virginia, the conventions of this period 
afford examples of unusual interest to the student of the 
history of natural law. 

A considerable number of the problems debated in the 
Massachusetts convention of 1820-21 called forth the 
expression of varying interpretations of natural law. 
Three of these, a religious qualification for oflBce hold¬ 
ing, universal male suffrage, and the suffrage qualifica¬ 
tions for the election of senators, will be considered here. 

In opposing the requirement that all occupants of 
state offices express a belief in certain religious doc¬ 
trines, Prince of Boston argued that religion is solely 
between man and his Creator, that the right of con¬ 
science is an inalienable right, and that a provision of 
this kind infringes upon this right of conscience to an 
extent incompatible with the equality of rights of all 
men.^ Those who favored this requirement did not at¬ 
tack the theory of natural rights, but attempted to show 
that this requirement in no way conflicted with that 
basic principle of American government. Thus Webster 
said that, although there is no right to hold office, the 
people do have a right to prescribe such qualifications as 
they see fit: “By the fundamental principle of popular 
and elective Governments, all office is the free gift of the 
people.” ^ He takes care to add that “the right of being 
protected in life, liberty, and estate, is due to all, and 

1 Massachusetts Debates (1820-21), pp. 84-85. 

2 Ibid.f p. 83. 
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cannot be justly denied to any, whatever be their age, 
property, or residence in the state/' Wells, also of 
the conservative party in the convention, even makes 
the statement that the people have a right to establish 
such form of government as they think best calculated 
to promote their happiness and security/ Of course, the 
right that he had in mind was that of prescribing a re¬ 
ligious test, but his statement could easily be used to 
support the most extreme reforms. Only Hubbard 
of Boston urged that, since the right of election to office 
is not an inalienable right, the sole principle involved in 
this matter is expediency.^ 

When the question of continuing the existing property 
qualifications for voting arose, several members argued 
it on the basis of the theory of natural rights. Thus 
Richardson said that the property qualification was not 
in accordance with the Massachusetts bill of rights, in 
which is to be found the principle that representation 
ought to be on the foundation of equality.^ Blake made 
very much the same point, and delivered a strong plea 
for the natural right of universal suffrage.^ Baldwin 
also held that the right of voting is one of the natural 
and inalienable rights of man,^ while Dearborn said that 
“in the United States there is but one class of people. 
They are all freemen and have equal rights.” ® The 
principle of a property qualification for voting is con¬ 
trary to this great truth. Dana opposed such restric¬ 
tions upon the suffrage as being anti-republican, and 
explained that the qualification was written into the 
constitution before independence was assured and be- 


^ Ihid.y p. 89, 

^ Ihid.^ p. 122. 


2 Ihid.y p. 88. 

® Ihid.y pp. 124-125. 


^ Ihid.y p. 124. 

6 Ihid.y p. 126. 
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fore the principles of government were well understood.^ 
On the other hand, Quincy, Abbott, Prescott, and others 
argued that the property qualification should be re¬ 
tained. It is thoroughly in keeping with the spirit of the 
Massachusetts constitution, Quincy maintains, for the 
spirit of that constitution “is a spirit of limited liberty; 
of reciprocal control. . . . Every man therefore, who 
would compare any given provision, with the spirit of 
our constitution, ought not to recur to principles of ab¬ 
stract liberty, but to principles of balanced liberty.” ^ 
Abbott shared this distaste for “abstract” theories of 
natural rights. He insisted that “he was not unfriendly 
to the rights of the people,” but that he did refuse to 
join in chanting their praises.^ And he argued that rep¬ 
resentation founded on property is essentially just to 
all. Probably the best of the arguments in defence of 
this proposition was made by Prescott. Those who have 
property, he said, surrender as much of their personal 
rights as those who have none, and surrender also the 
control of their property. Therefore, they should have a 
share in the government commensurate with the rights 
which they surrender; otherwise they have no security 
for their property, and the very bases of civilization and 
government are endangered.^ It is to be noticed that, 
although his argument is opposed to the current demo¬ 
cratic dogmas, he relies upon the principle of original, 
natural rights. 

Perhaps the most significant single speech of the con¬ 
vention was that of Justice Story, in which he opposed 
the reapportionment of representation in the state sen- 


^ Massachusetts Debates (1820-21), p. 124. 
® Ibid., p. 132. 


2 Ibid., p. 123. 
* Ibid., p. 135. 
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ate SO that the basis would be population alone rather 
than both population and property. In the course of 
this speech he says that government is founded to pro¬ 
tect our rights of life, liberty, and property, but that it 
does not follow that representation should be on the 
basis of population alone.^ Government is not instituted 
to protect the rights of one class, but those of all classes: 
it must therefore protect property rights as well as those 
of life and liberty.^ His conclusion is that the soundest 
principle is representation on a population basis in the 
House of Representatives and on a basis calculated to 
afford the needed protection to property in the upper 
house.^ 

In the convention held in the same state in 1853 the 
questions of suffrage qualifications and of representation 
in the senate again arose, and again the debate contains 
many examples of the use of the principle of natural 
rights. Walker, Hooper, and Hallett all contend that it 
is contrary to the principle of natural equality for any 
property qualification at all to be required. Since all 
governments derive their just powers from the consent 
of the governed, the right of the majority to rule is a 
‘‘fixed principle, a law of our natures.” ^ Morton and 
Hubbard affirm their adherence to the principle of natu¬ 
ral rights, but declare that majority rule is not such a 
right, ^ that, as Hubbard puts it, there is nothing in the 
natural rights of man, the bill of rights, or the universal 

^ Ibid.y p. 1366. This speech may also be found in his Miscellaneous 
Writings^ pp. 511-525. 

2 Ibid.y p. 136a. 

^ Ibid.y p. 136c. 

^ Massachusetts Debates (1853), i, 237, 551-554, 567. 

® Ibid.y pp. 259-260. 
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laws of the Almighty contrary to the principle of a prop¬ 
erty qualification.^ 

Another subject which occasioned the use of the natu¬ 
ral rights concept was secret voting. Several contended 
that the people have a “sacred right” to vote free of in¬ 
timidation, and that open voting makes this impossible.^ 
Williams argued that since man is endowed by his Crea¬ 
tor with a sense of justice and of right, he has a perfect 
natural right, a right guaranteed in the bill of rights, to 
express his views in the way best calculated to protect 
the equal rights of all men.^ On the other hand, there 
were those who believed, with Lord, that since the pro¬ 
tection of the rights of the individual “ is the great object 
of the Constitution,” there is no need to regulate by con¬ 
stitutional provision the mode of voting.^ 

The convention of 1853 saw fit to recommend that the 
system of representation be so altered as to give a 
greater representation to the smaller towns and less to 
the centers of population, industry, and wealth. There¬ 
upon a number of leading citizens, anxious to bring 
about the defeat of the proposal, published a series of 
letters and essays against it.^ The major premise of 
most of these men seems to have been the concept of the 
natural rights of man; their conclusion, that representa¬ 
tion in the senate according to the proposed plan is con¬ 
trary to these natural rights. A more extreme state¬ 
ment of the natural rights concept could hardly be found 
than that in the address of Marcus Morton. 

' Massachusetts Debates (1853), i, 555. * Ibid., p. 581. 

^ Ibid.y pp. 547-548. 

^ Ibid.y p. 574. 

** Most of these are included in a volume entitled Discussions of the Massa¬ 
chusetts Constitution of 1863. 
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The doctrine of equality is the fundamental doctrine of 
democracy. It is founded in justice and natural right. It is 
sustained by the fiat of the Almighty, and recognized and 
established in his revealed word. The commandments, 
“Thou shalt love thy neighbor as thyself,” and “Do unto 
others as ye would they should do unto you,” are the founda¬ 
tions of democracy, and every man who fully believes and 
always practises these precepts, in their full extent and bear¬ 
ing must be a good democrat. 

I start, then with the sacred principle, that, by nature, 
and the will of God, every man is born a freeman, and enters 
into society with equal rights with every other man. This, I 
believe, every one will admit, is an indisputable political 
axiom.^ 

And yet his conclusion is that representation according 
to the proposed plan should be opposed by everyone who 
believes in this political axiom. Like G. T. Curtis, he 
seems to believe that such a change in representation 
would fail to preserve the equal rights of all, that it 
would be a ‘‘violation of the natural and civil rights” of 
a large part of the people of Massachusetts.^ The same 
argument is used by Samuel Hoar,^ Charles Francis 
Adams,^ and John Gorham Palfrey.^ 

From the point of view of political theory, the most 
interesting constitutional convention held in the United 
States since 1787 was that in Virginia in 1829-30.® Its 
membership was unusually able. The older generation 
was represented by Madison, Marshall, Monroe, Ran- 

1 Discussions, p. 21. 

2 Ibid., pp. 4-6. See also pp. 12, 58-59, 76-78. 

3 Ibid., pp. 177-178. * Ibid., p. 236. 

® Ibid., p. 261. 

® On this convention see C. H. Ambler, Sectionalism in V irginia, ch. v. 
An unusually good discussion of some phases of its work is A. J. Beveridge, 
Life of John Marshall, iv, 479 ff. 
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dolph, and others. But it was the younger men — 
Tyler, Upshur, Giles, the Barbours, Campbell, Leigh, 
Mercer, and Cooke, especially — who took the more ac¬ 
tive part. The most hotly contested struggles were over 
the extension of the suffrage and the reapportionment 
of the basis of representation in the legislature. In the 
main, these contests were the result of sectional cleav¬ 
age, the westerners desiring manhood suffrage and rep¬ 
resentation on the basis of white population alone, the 
men of the tidewater fighting for continued control of 
the state government, a control that they would lose if 
the demands of the men of the west were granted. The 
argumentative weapon most used by the reformers was 
the theory of natural rights, and particularly of natural 
equality. The conservatives argued that such theory 
had no relation to the problem before them, or dis¬ 
carded it altogether. 

That the cleavage in the state at the time was not en¬ 
tirely between the sections is evidenced by the Me¬ 
morial of the non-freeholders of Richmond which was 
presented to the convention at one of its first meetings, 
before the questirm of suffrage qualifications arose in 
that body. These citizens of Richmond, not having the 
suffrage, had no representative present to speak for 
them, but John Marshall, a delegate from Richmond 
and one of the most ardent conservatives of the gather¬ 
ing, even though he was born on the frontier, presented 
the petition. A stronger plea for the removal of the 
land-owning qualifications it would be hard to find 
among the papers of any convention. It is based very 
largely upon the theory of the Virginia declaration of 
rights, especially the section which includes the state- 
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ments that ‘‘ all men are by nature free and independ¬ 
ent/’ that “a majority hath an indubitable, inalienable, 
and indefeasible right to reform, alter or abolish the 
Government,” and that ^‘all power is vested in, and 
consequently derived from the people.” ^ They do not 
appeal, as did most of the constitution-makers of the 
times, to these provisions as legal securities, but rather 
as statements of the principles of natural law, principles 
of truth and justice which practical politicians too often 
sacrifice on the altar of expediency.^ The existing suf¬ 
frage requirements, instead of abiding by the equality 
ordained of nature, create an odious distinction between 
members of the community. The politicians tell us, 
they say, that the right of suffrage is not a natural 
right. ‘‘If by natural, is meant what is just and reason¬ 
able, then, nothing is more reasonable than that those 
whose purses contribute to maintain, whose lives are 
pledged to defend the country, should participate in all 
the privileges of citizenship.” ^ 

One of the leading advocates of reform in the conven¬ 
tion was Campbell of Brooke. Insisting that all prin¬ 
ciples — justice, goodness, truth — are abstract ideas, 
and that the abstractness of a conception is in no w^ay 
against its applicability to political problems, he con¬ 
tends that only by going upon the basis of the eternal 
principles of nature can a just government be formed: 

Truth with me, Sir, is eternal, and what was true in morals, 
or in the science of man and Government five thousand years 
ago, is true still: truth is at least one day older than error. 

^ Virginia Debates (1829-30), pp. 26 ff. See also the Memorial from Fair¬ 
fax County, ibid., p. 31. 

2 Ibid., p. 27. ® Ibid., p. 29. 
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And, Sir, it is dangerous to depart from a truth so funda¬ 
mental as that now before us. It will be found that the slight¬ 
est departures from it in practice, will soon or late prove a 
curse to mankind. The departure may be gradual and imper¬ 
ceptible, like the gradual and almost imperceptible disincli¬ 
nation of two straight lines. Project them at one end, they 
meet in an acute angle; but extend them a great distance, and 
at the other end they will recede from each other to a great 
distance. So may our departure from correct principles issue 
in an ultimate abandonment of our form of government.^ 

The basic principle, he continues, is the natural equality 
of all men. Even the state of nature is not to be neg¬ 
lected in correct political reasoning.^ The right of suf¬ 
frage is a right which man does not secure from society, 
for it belongs to him as a man, a right held by him before 
the formation of the social compact.^ 

The same belief in the fixity of certain political truths 
is set forth in a speech of William Naylor of Hampshire: 

The gentleman from Hanover seems to think that we have 
given it up as a principle in a Republican Government, that a 
majority have an inherent right to rule. I, for one, have not 
given it up, and I do not know nor am I persuaded that any 
other gentleman has. I do contend that there are fixed prin¬ 
ciples in the science of Government, as well as in other sci¬ 
ences, and that this is one of those principles, and a leading 
one. ... I would as soon believe that there was no truth, no 
justice, no rule of right or wrong, as to believe this. If there 
is no undeniable truth here, such as are called first principles, 
we have nothing to reason from; we have no premises, they 
must always come to different conclusions."^ 

These first principles, he goes on, are to be ascertained in 
political science, as in all other sciences, by going back to 


1 Virginia Debates (1829-30), p. 120. 
3 Ibid,, p. 122. 


2 Ibid., p. 121. 
^ Ibid., p. 129. 
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primary elements. In this case this means going back to 
the natural condition existing before the social compact. 
When men formed a society it was by act of the ma¬ 
jority, a fact which proves the absolute, inherent right 
in the majority to govern. 

At least equally emphatic in his allegiance to the con¬ 
cept of natural law was Cooke of Frederick. The 
Fathers of the Revolution, he says, did but reiterate the 
great truths illustrated before them by patriots like 
Locke, Sidney, Milton, and Hampden. 

And for what did they make these mighty sacrifices! For 
“wild abstractions and metaphysical subtilties!” No, Sir. 
For principles of eternal truth; as practical, in character, as 
they are vital in importance; for principles deep seated in the 
nature of man, by whose development, alone, he can attain 
the happiness which is the great object of his being.^ 

These truths are that all power is derived from the 
people, that all men are naturally free, and that a ma¬ 
jority of the community, by the law of nature, possess 
a right to control its concerns. To say that they are 
impracticable or visionary is to deny all truth and im¬ 
portance to the American Revolution. These were the 
principles for which the leaders of that struggle were 
fighting, just as they are the ones which give a distinc¬ 
tive character to American political institutions. They 
have had the very practical effect of abolishing kingly 
power and aristocratic privilege and substituting for 
them a magistracy based upon the consent of the people. 

Mercer, Baldwin, Powell, and Moore were among the 
other members of the convention who advanced much 
the same arguments. Mercer said that the principles of 

^ Ibid.f p. 54. 
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natural equality and the right of the majority to rule 
had been recognized by every bill or declaration of 
rights in American history, and he declared that prin¬ 
ciples so often espoused by the wisest statesmen and 
purest patriots on both sides of the Atlantic are more 
than abstract and impractical notions.^ More than once 
he refers to the writings of "‘the immortal Locke,” the 
father of English metaphysics, and the champion of 
British liberty.^ Baldwin said that even the opponents 
of majority rule are forced to deal in abstract reasoning.^ 
No other kind is really applicable to the determination 
of the true foundations of government; certainly not in 
America, for ours is essentially a government of prin¬ 
ciples, “principles established by wisdom, and conse¬ 
crated with the blood of our fathers.” ^ Powell con¬ 
tended that it is peculiarly necessary to abide by the 
divine principles of justice in the framing of a compact 
of government.^ There are, he continues, two great 
truths which must form the basis of the system, truths 
recognized in the bill of rights, but truths which, without 
a bill of rights, w^ould be “equally true and undeni¬ 
able.” ® These are the principles of the derivation of all 
political power from the people and of majority rule. 
Moore answered those who had scoffed at the universal 
applicability of the principle of majority rule by assert¬ 
ing that in two such different political systems as those 
of England and Turkey the right of the majority is 
found to prevail. All of the convulsions of these and 

1 Virginia Debates (1829-30), pp. 174-175, 194 ff. 

* See, for example, pp. 175, 192. 

* Ibid., p. 99. Ibid., p. 100. ® Ibid., p. 104. 

® Ibid., p. 229. See also pp. 225-226 for his theory of the natural rights 
of negro slaves. 
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other countries have resulted from the attempt by mi¬ 
norities to resist the will of the majority. In fine, the 
principle of majority government is an unalterable and a 
fundamental truth of nature.^ 

Only Fitzhugh of Fairfax among those who were 
strongly in favor of a more popular basis of government 
disparaged the theory that majority rule is based upon 
principles of natural law.^ On the other hand, there 
were a number of members of the convention — espe¬ 
cially among the older men, who clung to at least some 
of the traditions connected with the Declaration of In¬ 
dependence and the Virginia declaration of rights — not 
at all willing to part with the theory of natural rights 
and yet not willing to carry it to the conclusions held by 
the reformers.^ And even the most extreme conserva¬ 
tives, although they argued against the applicability of 
abstract principles to practical problems of government, 
were unable entirely to get away from theories of natu¬ 
ral law. 

From the point of view of this study, the most signifi¬ 
cant speech made by any of the conservatives was one 
of Upshur’s. There is, he says, no original, a priori 
right in the majority to rule, no such principle in the law 
of nature.^ Consequently we are not bound by any 
obligation prior to society to adopt that principle for our 

1 Ibid. 

2 Ibid.y p. 217. “In declaring my preference for this principle, I hope to 
relieve myself from the imputations so profusely cast upon its advocates, by 
disclaiming all authority for it, as derived from the laws of nature, and all 
support for it, founded on metaphysical abstractions. I view it, on the con¬ 
trary, as one of those plain and practical principles, which the common sense 
and experience of mankind have almost constituted into a political axiom.” 

2 See, for example, the speech of Monroe, ibid., p. 149, 

^ Ibid., p. 66. 
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government. If the law of nature be closely examined, it 
will be found that the only right conferred by it is the 
right of every creature to use the powers derived from 
nature in such manner as will best promote its own 
happiness.^ However, this does not appear to satisfy 
him, for he then launches into a lengthy discussion of the 
absurdity of the extreme theory of the natural right of 
the majority to rule. The whole argument, he concludes, 
is fallacious because founded on a state of things which 
in all probability never had any existence at all. The 
only state of man of which we have any knowledge is the 
social state; in that condition there has ever been in¬ 
equality, as is evidenced by “that orthodox book,’’ the 
Bible.^ He continues: 

There is no one among us so wild and visionary, as to de¬ 
sire universal suffrage; and yet it is perfectly certain, that at 
the moment when you limit that right, in however small a 
degree, you depart from the principle that a majority shall 
rule. If you establish any disqualification whatever, there is 
no natural necessity^ nor even a moral certainty, that a ma¬ 
jority in any given community, will not come within the 
exception. . . . Surely, gentlemen cannot claim the benefit 
of a principle, which will not bear to be pushed to its practical 
consequences; a principle which they themselves are obliged 
to desert as unwise, unsafe and impracticable, in the details 
of actual Government. 

In truth, Mr. Chairman, there are no original principles of 
Government at all. Novel and strange as the idea may appear, 
it is nevertheless, true, in the sense in which I announce it. 
There are no original principles, existing in the nature of 
things and independent of agreement, to which Government 
must of necessity conform, in order to be either legitimate or 
philosophical. The principles of Government, are those prin- 


^ Virginia Debates (1829-30), pp. 66-67. 


* Ibid., pp. 68-69. 
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ciples only, which the people who form the Government, 
choose to adopt and apply to themselves. Principles do not 
precede, but spring out of Government.^ 

Therefore, he contends, the problem before us is not that 
of fitting our government to certain set principles, but 
the problem of moulding the government ‘'as our inter¬ 
ests and necessities require.” ^ And for Upshur this 
meant giving recognition to the exceedingly important 
place of property in society. 

Very similar to the argument of Upshur is that of 
P. P. Barbour. He admits, however, the existence of a 
prior state of nature in which there were natural laws 
and natural rights.^ But these, he insists, existed before 
the formation of society and have no bearing on the im¬ 
mediate problems of politics. “No laws, no rights, can 
possibly bear on relations which have subsequently 
come into being: relations, which belong to an entirely 
new state of things, and which state, has principles of its 
own, derived from the instrument which created it.” ^ 
The only true test of these principles is utility. If a 
priori reasoning is relied upon, “ then a pure, unmixed, 
democracy would seem the best form of Government: 
but the experiment has been, long ago, abandoned; and 
why.^ upon grounds of practical utility.” ^ In short, we 
must establish not the best possible, but the best prac¬ 
ticable government.® 

^ Ibid., p. 69. 2 Ihid., p. 70. ® Ibid., p. 91. 

* Ibid. ® Ibid., p. 94. 

® J. S. Barbour expresses much the same point of view when he says that 
he discards the principle of numbers altogether, and recurs to that of taxa¬ 
tion. We may much better be guided by experience, he affirms, than by the 
lights of the French Revolution. {Ibid., pp. 137-138.) See also the speeches 
of Green, ibid., p. 62, of Scott, ibid., p. 125, and of Joynes, ibid., p. 206. All 
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Another of the conservatives who discussed the ap¬ 
plicability of natural laws to the government of Vir¬ 
ginia was B. W. Leigh. In general his position is that 
safety and happiness can be found only under a govern¬ 
ment which takes due regard of private property. 

Give me liberty in the English sense — liberty founded on 
law, and protected by law — no liberty held at the will of 
demagogue or tyrant (for I have no choice between them) — 
no liberty for me to prey on others — no liberty for others to 
prey on me. I want no French liberty — none; a liberty 
which first attacked property, then the lives of its foes, then 
those of its friends; which prostrated all religion and morals; 
set up nature and reason, as Godesses to be worshipped; 
afterwards condescended to decree, that there is a God; and, 
at last, embraced iron despotism as its heaven-destined 
spouse. Sir, the true, the peculiar advantage of the principle 
of representative Government, is, that it holds Government 
absolutely dependent on individual property — that it gives 
the owner of property an interest to watch the Government 
— that it puts the purse-strings in the hands of its owners.^ 

The plan of those who would do away with the property 
basis of government “is at war with the first principle of 
representative Government — and if it prevail, must 
destroy it — how soon, depends not on the wretched 
finite wisdom of man, but on the providence of God.” ^ 
Really there is no natural right of man “contra-dis¬ 
tinguished from social Conventional right — The very 
word right is a word of relation, and implies society.” ^ 
But, he adds, the gentlemen may have whatever natural 

of these men argue from utilitarian principles. We must, they say, regard 
not any supposed theories of natural rights, but rather attempt, by consider¬ 
ing men and conditions as they actually are in Virginia, to establish a gov¬ 
ernment that will secure the greatest amount of security and of happiness. 

^ Virginia Debates (1829-30), p. 157. ^ Ibid., p. 158. ^ Ibid., p. 160. 



CONTROVERSIAL THEORY SINCE 1789 209 

rights they like best, if only they will grant that, either 
by natural or conventional law, men are entitled to 
security and protection in their property. That both 
the Virginia bill of rights and Mr. Locke, if properly 
interpreted, uphold the rights of property he is at pains 
to demonstrate. Furthermore, although it may be con¬ 
ceded that men have equal rights to life, liberty, and the 
property they acquire by honest industry, it does not 
follow that they have equal political power, especially 
equal power to dispose of the property of others.^ 

Beveridge has aptly termed Marshall’s attitude in this 
convention that of ‘‘the supreme conservative.” The 
designation would as accurately fit John Randolph’s. 
It was he who, in defending the existing inequalities, 
declared, ‘Tt is the first time in my life, that I ever 
heard of a Government, which was to divorce property 
from power.” This, he says, is possible, “but the 
moment you have separated the two, that very moment 
property will go in search of power, and power in search 
of property.” ^ This is so because of an “unerring law” 
ordained by God. 

It is of the nature of man. Man always has been in so¬ 
ciety — we always find him in possession of property, and 
with a certain appetite for it, which leads him to seek it, if 
not per fas, sometimes per nefas; and hence the need of laws 
to protect it, and to punish its invaders. 

In other words, Randolph here aflBrms his faith in the 
concept of natural law. But he is concerned with the 
laws of nature which regulate and limit the possibilities 
of civil society, not with those which give rights and 


1 Ibid., pp. 161-162. 


* Ibid,, p. 319. 
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privileges to individuals. While the reformers in the con¬ 
vention were enunciating their interpretation of an 
equalitarian philosophy based upon the theory of natu¬ 
ral rights, and while many of the conservatives were as 
unhesitatingly denying the applicability of such theo¬ 
ries, Randolph proclaimed the natural and divine prin¬ 
ciple of a property basis for government and denounced 
those visionaries who would attempt to alter the natural 
order of things. Some men even believe, he said, that 
the government should ‘‘attempt to absolve the poor 
from what Nature, what God himself has made their 
first and most sacred duty” — the education of their 
own children.^ 

The Slavery Controversy 

Only once since 1789 has there been a prolonged 
struggle in the United States involving the fundamental 
principles of political philosophy — that which grew 
out of the opposition to the continuation of negro 
slavery. Other controversies have involved less funda¬ 
mental principles, or have been of short duration, or, 
like that over state rights, have been waged mainly with 
argumentative weapons which were legal and histor¬ 
ical rather than political. The opposition to slavery 
began, of course, long before 1831,^ but it was in the 
thirty years following that date that it was most widely 

^ Virginia Debates (1829-30), pp. 320-321. For a discussion of the use of 
theories of natural law in the Virginia convention of 1850-51, see F. M. 
Green, Constitutional Development in the South Atlantic States U930), pp. 289ff. 

2 For examples of the use of the natural law concept in the earlier litera¬ 
ture of the anti-slavery movement, see Alice D. Adams, The Neglected Period 
of Anti-Slavery in America 1808-1831 (1908); Mary S. Locke, Anti-Slavery 
in America from the Introduction of African Slaves to 1808 (1901); T. M. Whit¬ 
field, Slavery Agitation in Virginia, 1829-1832 (1930). 
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spread and produced the most bitter counter-replies. 
The literature of this controversy is of enormous extent, 
but all of it involves in some manner the most basic 
problem of political philosophy — liberty. And whereas 
the lesser political controversies of this period occasioned 
relatively few appeals to natural law, practically all of 
the literature written in opposition to and in defence of 
slavery was based upon one or another interpretation of 
this concept. In 1835, when the Abolition movement 
was less than five years old, John Quincy Adams wrote 
of it in his Memoirs: ‘'The theory of the rights of man 
has taken deep root in the soil of civil society. It has 
allied itself with the feelings of humanity and the pre¬ 
cepts of Christian benevolence. ... It has linked itself 
with religious doctrines and religious fervor.’’ ^ As will 
be shown, not only the Abolitionists, but also the more 
moderate opponents of slavery and the varying kinds of 
defenders of the institution, relied upon the concept of 
natural law. 

Since the literature of this struggle is so very extensive 
(it is of much greater extent than that produced before 
and during the Revolution), only a part of it can be re¬ 
viewed here. There is, however, no need to make an 
exhaustive survey, for most of these writings consist of 
little more than repetition of certain ideas set forth by 
the leaders, and it is believed that by giving examples of 
the different types of arguments a sufficiently accurate 
picture of the various interpretations of natural law in¬ 
volved in the controversy will be presented. 

In some measure at least is it true that the history of 
the anti-slavery movement is the gradual acceptance by 

^ MemoirSy ix, 251. 
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a large part of the North of the theory expounded by 
Garrison and his followers in the early thirties. Unpopu¬ 
lar as those ideas then were, the decades that followed 
witnessed their gradual diffusion throughout the non¬ 
slaveholding part of the country. So far as the bald ex¬ 
pression of the belief that the institution of slavery is 
contrary to the laws of God and the natural rights of 
man is concerned, the Declaration of Sentiments of the 
American Anti-Slavery Convention which met in Phila¬ 
delphia in December, 1833, leaves little to be said: 

The right to enjoy liberty is inalienable. To invade it is to 
usurp the prerogative of Jehovah. Every man has a right to 
his own body — to the products of his own labor — to the 
protection of law — and to the common advantages of so¬ 
ciety. 

That all those laws which are now in force, admitting the 
right of slavery, are therefore, before God, utterly null and 
void; being an usurpation of the Divine prerogative, a daring 
infringement on the law of nature, a base overthrow of the 
very foundations of the social compact . . . and therefore 
they ought instantly to be abrogated. 

These are our views and principles — these our designs 
and measures. With entire confidence in the overruling jus¬ 
tice of God, we plant ourselves upon the Declaration of our 
Independence and the truths of Divine Revelation, as upon 
the Everlasting Rock.^ 

Ten years later the Liberty Party adopted a set of 
‘resolutions embodying those same principles and giving 

^ Selections from the Writings of Garrison (1852), pp. 66-71. See also the 
constitution adopted by the society at this meeting. It begins with an ap¬ 
peal to the principle of the equality of all men under God, and to the Declara¬ 
tion of Independence, and contains the declaration that “slavery is contrary 
to the principles of natural justice, of our republican form of government, 
and of the Christian religion.” 
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them a more distinctively political significance.^ Ar¬ 
ticles I and II proclaim the adherence of the members of 
the convention to the doctrine of the natural equality of 
rights. Article IX holds that the fundamental truth of 
the Declaration of Independence that all men are en¬ 
dowed with the inalienable rights of life, liberty, and the 
pursuit of happiness was made the fundamental law of 
the nation by the Fifth Amendment. The next article 
states that slavery is contrary to the natural rights of 
man and rests on no support other than legislation of the 
state and national governments. Finally we come to the 
assertion that, since ‘‘the moral laws of the Creator are 
paramount to all human laws,” the second section of the 
fourth article of the Constitution (that on which the 
fugitive slave law rests) is void. 

In the writings of Garrison the position is ever that of 
the most extreme natural rights theory.^ The institu¬ 
tion of slavery, he argued, is such that “the laws of 
nature and of spirit are violated, the moral government 
of the universe is rebelled against, and God is insulted 
and dethroned, by the usurpation of his power and 
authority.” ^ Negroes, as a part of the human race, 
have a perfect equality with ourselves and an inalienable 
right to liberty and the pursuit of happiness.^ The prin¬ 
ciples of the anti-slavery cause and of its platform 

are self-evident truths — fixed stars in the moral firmament 
— blazing suns in the great universe of mind, dispensing 
light and heat over the whole surface of humanity. . . . They 
are denied, only as the existence of a God, or the immortality 

^ Emancipator Extra, Tract no. 1 (September, 1843). 

2 See especially his declaration of principles for the Liberator in Selections, 
pp. 62 ff. 

3 Ibid., p. 149. * Ibid., p. 188. 
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of the soul, is denied. Unlike human theories, they can never 
lead astray; unlike human devices, they can never be made 
subservient to ambition or selfishness.^ 

Gerrit Smith was another who upheld the extreme 
view of the natural rights of man. Slavery is opposed to 
the “laws of my nature and my nature’s God.” ^ He 
cites Brougham, Blackstone, and Coke as authorities 
for the opinion that the law of nature and of nature’s 
God is superior to all human codes.^ If a law “is im¬ 
moral and wicked, its immorality and wickedness con¬ 
stitute presumptive evidence of its Unconstitution¬ 
ality.” ^ He finds that in the United States the doctrine 
is rapidly gaining ground, even in the Supreme Court, 
that there are no natural rights. 

Slavery is a war upon nature, and is the devourer of the 
rights of nature; and whenever, as in this country, it is in the 
ascendant, all rights and all interests, conventional as well as 
natural, accommodate themselves to its demands. The doc¬ 
trine of natural rights, if it can live at all in a country, which 
cherishes slavery, nevertheless cannot have an extensively in¬ 
fluential and practical existence in it. In this country, it is 
reduced to a mere theory or speculation; and never can it be 
more, so long, as w:‘ admit that enactments for the destruc¬ 
tion of natural rights are laws — valid, obligatory laws. 

It may be too late for Americans to learn the lesson — 
nevertheless, it is a lesson of truth, and of unspeakably im- 

^ Selectionst p. 317. See also tlse Address of the Executive Committee of the 
American Anti-Slavery Society for In this it is proposed that the non¬ 

slave states secede, inasmuch as it is impracticable for tyrants and the ene¬ 
mies of tyranny to legislate together for the protection of human rights or the 
promotion of liberty. In 1857 the society published an extensive collection 
of anti-slavery writings under the title of The Legion of Liberty. Most of 
these rely extensively upon the concept of rights derived from nature. 

2 Letter to Henry Clay (1839), p. 12. 

2 Speech on the Unconstitutionality of Slavery (1850), p. 5. 

* Argument on the Fugitive Slave Law (1852), p. 3. 
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portant truth that no people can be secure in their rights any 
further than they believe, that their rights are derived from 
God; nor any further than they believe, that laws to be valid 
and obligatory, must be laws for the protection, instead of the 
destruction, of rights.^ 

Scarcely less emphatic is the opposition of men like 
Horace Mann of Massachusetts in the later period of the 
anti-slavery struggle. Thus, in his speech in the House 
of Representatives in 1848 on the right of Congress to 
legislate for the Territories and the duty of excluding 
slavery therefrom, he says: 

The institution of slavery is against natural right. Jurists, 
from the time of Justinian; orators, from the time of Cicero; 
poets from the time of Homer, declare it to be wrong. The 
writers on moral or ethical science, — the expounders of the 
laws of nations and of God, — denounce slavery as an inva¬ 
sion of the rights of man. They find no warrant for it in the 
eternal principles of justice and equity. . . . All the noblest 
instincts of human nature rebel against it. . . . Wherever 
patriotism and philanthropy have glowed brightest; wherever 
piety and a devout religious sentiment have burned most fer¬ 
vently, there has been the most decided recognition of the 
universal rights of man.^ 

In a debate with G. Brownlow on the question 
Ought American Slavery to be Perpetuated? (1858) Abram 
Pryne quotes writers from Cicero to Blackstone to 
demonstrate the binding force of the laws of nature and 
the lack of harmony between the principles of that law 

^ Ihid.y p. 32. See also William Jay, Miscellaneous Writings on Slavery 
(1853), and the speech of James G. Birney on American slavery in the Pro- 
ceedings of the General Anti-Slavery Convention (London, 1840), pp. 106-111. 

* Slavery: Letters and Papers, p. 59. In his speech on the Fugitive Slave 
Law he cites Hooker in his attempt to indicate the difference between the 
laws of man and those of God and reason. (/ 62 d., p. 472. See also pp. 3, 5, 7, 
115, 131, 141, 153-179, 183, 222, 478, 524, 538.) 
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and the institution of slavery.^ He seems to think of 
natural law in terms of the laws of the physical world: 

God inscribed upon man’s forefront the law of self-owner- 
ship as clearly and distinctly as he revealed the fact that 
twice two makes four. He gave each man two hands and one 
head: and if all the legislatures to be gathered together on 
earth, should legislate that a man should own two dozen 
hands and one dozen heads, the law of God stands forever 
revealed against them; and instead of such an enactment be¬ 
ing law, it is a villainous legislative conspiracy against law, 
and deserves no other name.^ 

“A Citizen of the South” (Professor Charles B. Shaw 
of the University of Virginia), in his Reply to Professor 
Bledsoe's Essay on Liberty and Slavery (1857),^ disputes 
Bledsoe’s interpretation of natural law, but he is just as 
certain as Bledsoe had been that arguments from 
natural law are the soundest possible to man and that 
his interpretation of natural law, an interpretation 
which places it in opposition to slavery, is the only 
proper one.^ 

Among the many popular superstitions about Abra¬ 
ham Lincoln is the notion that he was a leader of the 
Abolitionist movement. The truth is, of course, quite 

^ Ought American Slavery to he Perpetuated ? pp. 64-66. 

2 Ihid.^ p. 63. See pp. 66-67 for his use of the inalienable natural rights 
theory of the Declaration of Independence. 

® See below, pp. 231. 

^ A conciliatory appeal is made by Joseph C. Stiles in his Modern Reform 
Examined (1857). He is opposed both to slavery and to the Abolitionists. 
His interpretation of natural law is particularly interesting. There are, he 
says, four classes of relationships among men involving the exercise of au¬ 
thority: those right in their nature, possibly wrong in their circumstances 

— government; wrong in their nature, possibly right in their circumstances 

— slaveholding; wrong in their nature, only tolerable under peculiar cir¬ 
cumstances — polygamy; so wrong in their nature as to be intolerable under 
any circumstances — piracy or slave-making. (Pp. 9-15.) 
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different. In the earlier days of the crusade he was cer¬ 
tainly far from being an Abolitionist, and even as late as 
1858 he did not favor any other than the mildest and 
most gradual means of getting rid of the institution, 
even though he had come to consider it to be morally 
wrong.^ In his speeches at Springfield and Alton in 
1858 he sets forth a very interesting interpretation of 
the theory of the Declaration of Independence. In the 
Alton speech he quotes Clay with approval to the effect 
that the Declaration of Independence states a truth 
whose application to negroes cannot be made imme¬ 
diately. However, he is indignant when Douglas states 
that he has said that the Declaration of Independence 
asserted a theory of equality which did not include the 
negro race. The authors of the Declaration of Inde¬ 
pendence, Lincoln replied, did not attempt to say that 
all men are equal in color, size, intellect. 

They defined with tolerable distinctness in what respects 
they did consider all men created equal — equal in certain 
inalienable rights, among which are life, liberty, and the pur¬ 
suit of happiness. . . . They did not mean to assert the ob¬ 
vious untruth, that all were then actually enjoying that 
equality, nor yet that they were about to confer it immedi¬ 
ately upon them. . . . They meant simply to declare the 
right, so that the enforcement of it might follow as fast as 
circumstances should permit. 

They meant to set up a standard maxim for free society 
which should be familiar to all and revered by all — con¬ 
stantly looked to, constantly approximated; and thereby 
constantly spreading and deepening its influence and aug¬ 
menting the happiness and value of life to all people, of all 
colors, everywhere.^ 

^ Complete Works (Nicolay and Hay, 2nd ed.), v, 195, 

2 Ihid.y V, 35, 36, 41; also iii, 186. See also his First Ipaugiiral, vi, 170, 
182-183. 



218 


NATURAL LAW 


The same difficulty of reconciling the generalizations 
of the Declaration of Independence with the existing 
legal order in the United States bothered many another 
man who believed slavery to be a wrong, but not so 
great a wrong as the failure to abide by the Constitution 
and the laws made in accordance with it. Wendell 
Phillips, for example, held slavery to be contrary to the 
laws of nature, but he had little sympathy with the 
theory that it follows from this premise that the laws 
and the Constitution are therefore not to be obeyed. 
The positive law “can so establish even Slavery that the 
courts must treat it as legal.” ^ We must take the law 
as it is set forth in the statutes and interpreted by the 
courts and then change it if it is wrong. Less clear in his 
thinking is John C. Hurd in his Law of Freedom and 
Bondage in the United States (1858). The first part of his 
first volume is devoted to an extensive analysis of the 
law of nature.^ However, his treatment is confused by 
his attempt to follow both Austin and the natural law 
theorists. His conclusion, on the whole, appears to be 
that the law of nature is law only to the extent that it is 
recognized in the courts of justice — “the will of the 
state is to be presumed to accord with natural law.” ^ 
Where, as in the case of slavery, they do not accord, the 
legality of the statute or of the court decision presum¬ 
ably remains unimpaired. 

Those who, in opposing slavery, placed much em¬ 
phasis upon the religious and ethical questions involved 
varied greatly in their views of slavery; some were ex¬ 
treme Abolitionists, some favored gradual emancipation, 

* Review of Lysander Spooner’s Essay on the Unconstitutionality of Slavery 
(1847), p. 22. * I, 1-25. « Ibid., p. 24. 
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but all of them employed the theory of a supreme law 
of God, a law binding everywhere and at all times, a law 
with which the institution of slavery did not accord.^ 
An excellent example of this sort of thinking is to be 
found in the Reverend Francis Wayland’s Elements of 
Moral Science (1835) There the whole province of 
political science is treated as a part of moral science, 
which in turn is a study of the moral law or the law of 
God.^ Thus he devotes a considerable part of the work, 
which really has as its subject what we should call 
ethics, to a discussion of personal liberty,^ and another 
portion to the problem of slavery.^ It is significant that 
the moral law of God is held to include characteristically 
American theories of the natural rights of man. Be¬ 
lieving firmly, as he does, in the principles of natural 
liberty and equality, and identifying the law of God 
with the ethical principles current in his part of the 
world, he naturally concludes that slavery is in direct 
contradiction to both of them.® 

The Sinfulness of American Slavery (1851) was written 
by Charles Elliott for the Methodist Episcopal Church.^ 

^ A book frequently quoted by those who opposed slavery upon ethical 
or moral grounds was William Paley’s Principles of Moral and Political 
Philosophy (1785). He stated that political philosophy is merely a continu¬ 
ation of moral philosophy, and that “Moral philosophy, Morality, Ethics, 
Casuistry, Natural Law mean all the same thing; namely, That Science which 
teaches men their duty, and the reasons of itP (4th Amer. ed., p. 23. See 
also pp. 305, 322, 327-328.) See below, p. 251, n. 4. 

2 Wayland was President of Brown University and Professor of Moral 
Philosophy. 

^ Elements of Moral Science, pp. 3-5. 

^ Ihid., pp. 211 ff. ® Ibid., pp. 220 ff. 

® His theory of a common human nature is found in his correspondence 
with Richard Fuller, Domestic Slavery Considered as a Scriptural Institution 
(1845), pp. 26, 28, 33-34. 

At the Methodist Convention of Preachers in 1780 it had been declared 
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As in Wayland’s book, the theory of natural rights is 
made to rest upon the principles of the law of God. 

The ABSOLUTE RIGHTS of man are usually summed up in 
one general appellation, and denominated the natural lib¬ 
erty OF MANKIND. This natural liberty consists properly in 
a power of acting as one thinks fit, without any consent or 
control, unless by the law of nature; being a right inherent in 
us by birth, and one of the gifts of God to man at his creation. 
And this natural liberty can not justly be restrained by human 
laws, any farther than is necessary for the general advantage 
of the public. . . . All these rights of mankind are divine 
rights^ that is, they are guaranteed to man by the laws of God. 
. . . Now slavery annuls and tramples on all the natural 
rights granted to all men by their Creator. It is a tremendous 
sin.^ 

One of the most interesting philosophical develop¬ 
ments of the entire controversy is that concerning the 
principle of ‘‘the higher law.” The theory is, of course, 
not a new one; to the contrary, it is as old as the concept 
of natural law. Nor does it first appear in America in 
the slavery controversy, nor in that struggle with the 
famous speech of Senator Seward on the eleventh of 
March, 1850. But it was not until after that date that 
it gained wide currency. 

that “slavery is contrary to the laws of God, man, and nature, and hurtful to 
society; contrary to the dictates of conscience and pure religion.” (Cited in 
Smith, The Philosophy and Practice of Slavery^ p. 16.) 

1 Pp. 103-104, 106-108. In a sermon delivered by the Reverend Dr. 
Bushnell of Hartford, Connecticut, he said: “Slavery is a condition against 
nature; the curse of nature, therefore, is on it, and it bows to its doom by a 
law as irresistible as gravity.” (Cited in Mann, Slavery^ p. 50.) In a Debate 
on Slavery (1845) between J. Blanchard and N. L. Rice, the former, in op¬ 
posing slavery, distinguished between civil and natural rights; the former 
may be limited, the latter are inalienable because they come from God. 
(P. 90.) 
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The speech in the Senate, for all of its subsequent in¬ 
fluence, is neither very clear nor particularly convincing. 
However, it does merit consideration because of that 
influence. Seward starts off the part of the speech with 
which we are now concerned by saying, “There are con¬ 
stitutions and statutes, codes mercantile and codes civil; 
but when we are legislating for states, especially when 
we are founding states, all these laws must be brought 
to the standard of the laws of God, and must be tried by 
that standard, and must stand or fall by it.” ^ And when 
he came to deal directly with the government of the 
Territories, he stated that “there is a higher law than 
the Constitution, which regulates our authority over the 
domain, and devotes it to the same noble purposes.” ^ 
The inalienable rights of man are among the axioms of 
political science; consequently slavery “has never ob¬ 
tained anywhere by express legislative authority, but 
always by trampling down laws higher than any mere 
municipal laws — the laws of nature and of nations.” ^ 
Seward was probably quite shrewd in his refusal to make 
more explicit his meaning in the speech; a man in high 
oflficial position, even in that time, could hardly afford 
to go further in his handling of political dynamite. It 
was not necessary for him to do so: others were ready 
and willing to carry out the theory to its logical conclu¬ 
sions. But before taking up one or two examples of the 
extreme higher law theory, reference must be made to 

^ WorkSy I, 66. ^ Ihid.y p. 74. 

^ Ihid.y pp. 77, 80. In his speech on the Compromise Bill, July 2, 1850, 
he said: “The abstractions of human rights are the only permanent founda¬ 
tions of society. It is by referring to them that men determine what is estab¬ 
lished because it is right, in order to uphold it forever. . . . The Constitu¬ 
tion of the United States confers no power upon Congress to deprive men of 
their natural rights and inalienable liberty.’* {Ihid.y pp. 102-104.) 
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the ideas of Charles Sumner on the subject. If he does 
not make clear his meaning of just how the higher law is 
to be applied where it is in conflict with the law of the 
land, he does use the concept in true oratorical fashion in 
several of his speeches. Thus in his famous oration on 
“The True Grandeur of Nations,” he talks of the law of 
right, given by God and binding on all, individuals and 
nations alike.^ In his speech on the repeal of the Fugi¬ 
tive Slave Law in 1852 he is emphatic, if somewhat con¬ 
fusing. We are told that nothing from man’s hands, no 
law nor constitution, can be final; ^ we are referred to 
St. Augustine, Cicero, Thomas Aquinas, Abelard, the 
Abbe de Mabley, to show that the law of God is su¬ 
preme and that any human law in conflict with it is 
void.^ Then comes the bewildering assertion that by 
“the Supreme Law, which commands me to do no in¬ 
justice, by the comprehensive Christian Law of Brother¬ 
hood, hy the Constitution which I have sworn to support, I 
AM BOUND TO DISOBEY THE ACT.” ^ The question that 
naturally occurs to us is why, if the act is contrary to the 
Constitution, all this talk of the higher law.^ At any 
rate, he is clearly of the opinion that slavery is contrary 
to the “Law of Nature, which is the Law of God.” ^ 

The most extensive study of the higher law theory is 
to be found in the book of that title by William Hos- 
mer.® The law of natures he holds, is identical with the 
law of God,^ and government is a divine institution so 
far as it follows the laws of men’s nature.^ His answer 

1 W(yrhs, i, 46-47. 2 101. 

^ Ibid., pp. 192-194. ^ Ibid., p. 194. 

® Ibid., VII, 435. See also xiii, 38; and xiv, 378. 

6 The Higher Law (1852). 2 pp, 07 ^ 53 . 

® Ibid., p. 73. 
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to the question, 'Who is to judge of this higher law? is 
clearer than that of Seward or Sumner: the individual 
must be the judge of when the law is in keeping with the 
higher law, and if it is not he should refuse his obedi¬ 
ence.^ The institution of slavery is contrary to natural 
justice and takes away the most fundamental natural 
rights.^ In his argument against the Tugitive Slave Law 
he takes a few lines to contend that it is unconstitu¬ 
tional; then, evidently realizing the weakness of this po¬ 
sition, he devotes some twenty pages to showing that it 
is contrary to the natural and divine order of things.^ 
His conclusion is that “when the fundamental law of the 
land is proved to be a conspiracy against human rights 
. . . then and in so far, law ceases to be law, and becomes 
a wanton outrage on society.” ^ 

Gilbert Haven, in his Sermons, Speeches and Letters on 
Slavery (1869), dealt in his first chapter with the higher 
law. His argument was that civil government must, in 
virtue of its origin in the civil nature of man, be “in sub¬ 
jection to conscience, or the higher nature, if any conflict 
arises. We can ascertain the relations of human laws to 
the law of God by conscience, by Providence, by the 
Scriptures.” A decree thus being decided to be wrong, 
we must refuse to cooperate in its enforcement. Slavery 
being thus condemned, our duty is to refuse obedience 
to the Fugitive Slave Law.^ 

Thoreau’s Civil Disobedience was written in 1849, be¬ 
fore the higher law doctrine was made popular by Sew¬ 
ard, but it is nevertheless the best example of the more 
extreme form of that theory. The theory of a higher law 

^ Ihid.y p. 79. ^ Ibid., chs. viii, x. ^ Ibid., ch. xiv. 

^ Ibid., p. 178. ^ Sermons, etc., 'passim. 
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really leads straight to philosophical anarchy, and Tho- 
reau was one of the few, excepting the Garrisonian 
Abolitionists, who had the courage to carry it to its 
conclusion. He begins by asserting that a “government 
in which the majority rule in all cases cannot be based 
on justice, even as far as men understand it. . . . Must 
the citizen, even for a moment or in the least degree, 
resign his conscience to the legislator.^ Why has every 
man a conscience then.^ I think that we should be men 
first, and subjects afterward. It is not desirable to culti¬ 
vate a respect for the law, so much as for the right.” ^ 
Men who serve the state automatically cease to have 
any moral sense and put themselves on a level with 
wood and earth and stones. Then comes the applica¬ 
tion to the existing situation: “How does it become a 
man to behave toward this American government to¬ 
day.^ I answer, that he cannot without disgrace be as¬ 
sociated with it. I cannot for an instant recognise that 
political organisation as my government which is the 
slave's government also.” ^ 

He points out the fact that all men recognize the right 
of revolution — that is, the right to refuse allegiance to, 
and to resist, the government when its tyranny is great 
and unendurable. Even those men who believe that 
such is not the case now, think that it was so in 1775. 
Thoreau holds that the occasion is just as great at the 
present time. Obedience, he contends, is not a matter of 
expediency merely, but of right.^ “What force has a 
multitude.^ They only can force me who obey a higher 
law than I.” ^ The government 

^ Writings (Riverside ed.), x, pp. 133-134. 

2 Ibid., p. 136. 3 Ihid.y pp. 136-137. ^ Ihid.y p. 156. 
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can have no pure right over my person and property but what 
I concede to it. . . . Is a democracy, such as we know it, the 
last improvement possible in government? Is it possible to 
take a step further towards lecognizing and organizing the 
rights of man. There will never be a really free and enlight¬ 
ened State, until the State comes to recognize the individual 
as a higher and independent power, from which all its own 
power and authority are derived, and treats him accordingly.^ 

Probably the clearest, most philosophical, and withal 
the ablest of the anti-slavery works is the Essay on Slav¬ 
ery (1835) of William Ellery Channing. More than any 
other production of the cause does it deserve careful 
analysis. ]\Iost of the anti-slavery literature consists 
almost entirely of the reiteration of a few points; in this 
book something like a philosophy of politics, or at least 
of that part of politics with which he is concerned, is to 
be found. 

His theory is not that of the Abolitionists, but of those 
who were attempting to deal thoughtfully and cau¬ 
tiously with what seemed to them to be a great evil, an 
evil to be dealt with in such fashion that the cure be not 
worse than the ill. Whatever we do in regard to it 

should be done with a deep feeling of responsibility, and so 
done as not to put in jeopardy the peace of the Slave-holding 
States. . . . Slavery, indeed, from its very nature, must be a 
ground for alarm wherever it exists. Slavery and security can 
by no device be joined together. But we may not, must not, 
by rashness and passion increase the peril. To instigate the 
slave to insurrection is a crime, for which no rebuke and no 
punishment can be too severe. This would be to involve the 
slave and master in common ruin. It is enough to say, that 

^ Ibid., p. 170. In his A Plea for Captain John Brown (1859) Thoreau 
applies his doctrine of disobedience for conscience’ sake to the case of Brown’s 
raid. {Writings, x, 197.) 
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the Constitution is violated by any action endangering the 
slave-holding portion of our country. A higher law than the 
Constitution forbids this unholy interference.^ 

This is indeed a different interpretation of the higher law 
from that expounded by others of the time. However, 
as we shall see, it is not the whole of his theory of a 
higher law. 

His main premises are that men are rational, moral 
beings, and as such entitled to certain rights, that there 
is a supreme law of God above the power of any human 
law to change, and that not utility but right should gov¬ 
ern in the concerns of man. He concludes that slavery is 
in violation of the natural moral rights of man and of the 
principles of the law of God, hence that some means for 
its extinction, although not immediate abolition, must 
be found. 

It is true, he willingly admits, that there are innumer¬ 
able diversities among men, but these diversities are as 
nothing in comparison with the attributes in which they 
agree. “All men have the same rational nature and the 
same power of conscience, and all are equally made for 
indefinite improvement of these divine faculties and for 
the happiness to be found in their virtuous use.” ^ The 
diversities of race vanish before the fact that all men are 
children of God, created in His image, and endowed with 
a conscience and an instinct to strive after immortal 
truth. Such a being was plainly meant to be an end in 
himself and not a means. He was made for his own 
virtue and happiness and not to be the chattel of some¬ 
one else.^ The end of such a being is manifestly im- 

' Works (11th ed.). H, 10. 

* Ibid., p. 21. » Ibid., pp. 26-27. 
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provement, the achievement of which can be secured 
only by the free use of all of the powers with which he is 
endowed.^ No human being, therefore, can rightfully be 
held and used as property, and any legislation to the 
contrary is against the law of God. 

There is, then, a higher law than that of the state, a 
“higher law than that of mightiest empires.’’ ^ The 
supreme law of the state 

is not its safety, its power, its prosperity, its affluence, the 
flourishing state of agriculture, commerce, and the arts. 
These objects, constituting what is commonly called Public 
Good, are indeed proposed, and ought to be proposed, in the 
constitution and administration of states. But there is a 
higher law, even Virtue, Rectitude, the voice of Conscience, 
the Will of God. Justice is a greater good than property, not 
greater in degree, but in kind. Universal benevolence is in¬ 
finitely superior to prosperity. Religion, the love of God, is 
worth incomparably more than all his outward gifts. A com¬ 
munity, to secure or aggrandize itself, must never forsake the 
Right, the Honorable, the Just.^ 

The problem of slavery is peculiarly one that is to be 
considered on a moral basis; it is a question, not of 
“what is profitable, but what is Right.” ^ We must con¬ 
sider, not what may seem to be economically most ad¬ 
vantageous, but “fidelity to the Everlasting Law writ¬ 
ten on the heart, and re-written and republished in 
God’s Word.” The principles of this law, as set forth in 
the Scriptures, brand slavery as eternally wrong. ^ 

The whole of his argument amounts to a great plea 
for the rights of man, a belief that he summarizes at one 


' Ihid.^ p. 28. 
^ Ibid.y p. 7. 


* Ibid.y p. 40. 

5 Ibid.y pp. 99 ff. 


3 Ibid. 
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place in the statement that no right of man in man can 
exist.^ Of more general application is the following de¬ 
fence of the traditional American theory of natural 
rights: 

It was the glory of the American people, that, in their 
Declaration of Independence, they took tlie ground of the 
indestructible rights of every human being. They declared 
all men to be essentially equal, and each born to be free. 
They did not, like the Greek or Roman, assert for themselves 
a liberty, which they burned to wrest from other states. 
They spoke in the name of humanity, as the representatives 
of the rights of the feeblest, as well as the mightiest of their 
race. They published universal, everlasting principles, which 
are to work out the deliverance of every human being. Such 
was their glory. Let not the idea of Rights be erased from 
their children’s minds by false ideas of public good. Let not 
the sacredness of Individual Man be forgotten in the feverish 
pursuit of property. It is more important that the Individual 
should respect himself, and be respected by others, than that 
the wealth of both worlds should be accumulated on our 
shores. National wealth is not the end of society. It may 
exist where large classes are depressed and wronged. It may 
undermine a nation’s spirit, institutions, and independence. 
It can have no value and no sure foundation, until the su¬ 
premacy of the Rignts of the Individual is the first article of 
a nation’s faith, and until reverence for them becomes the 
spirit of public men.^ 

Before 1830 many of the most influential men in the 
South believed slavery to be an institution wholly inde- 

1 W(yrlcs, II, 18. 

2 Ibid., p. 44. “The idea of Rights should be fundamental and supreme 
in civil institutions. . . . Rights, Rights, lie at the foundation of a popular 
government; and when this betrays them, the wrong is more aggravated 
than when they are crushed by despotism. . . . We have thus established the 
reality and sacredness of human rights; and that slavery is an infraction of 
them, is too plain to need any labored proof.” {Ibid., pp. 38, 39, 46.) 
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fensible except as a necessary evil to be tolerated no 
longer than was absolutely necessary.^ The attacks of the 
Abolitionists, however, combined with the spread of the 
cotton culture and the struggle for control of the Terri¬ 
tories and for continued power in the Senate, caused the 
leaders of southern thought, as Calhoun put it in 1838, 
‘‘to look into the nature and character of this great in¬ 
stitution, and to correct any false impressions that even 
we had entertained in relation to it.” ^ Instead of la¬ 
menting and even apologizing for its existence as a neces¬ 
sary if unnatural evil, they came to proclaim it as a great 
good and as the most natural of institutions. And as the 
anti-slavery men made extensive use of the concept of 
natural law in their attack upon slavery, so those favor¬ 
ing its retention employed their own interpretation of 
that law in its defence. But whereas the Abolitionists 
and the moderate anti-slavery leaders made much of the 
theory of natural rights, most of the pro-slavery writers 
discarded it altogether; they could find no more validity 
in the principle of natural equality than could Leigh and 
Upshur in the Virginia convention of 1829-30. There 
were a few, however, who attempted to reconcile the 
theory of natural rights with slavery. 

Among those who attempted to make this recon¬ 
ciliation was J. K. Paulding. His Slavery in the United 

^ William Poole, Anti-Slavery Opinions before 1800 (1873); S. B. Weeks, 
“Anti- Slavery Sentiment in the South,” in Publications of Southern Historical 
Association (1899). An excellent example of this point of view is found in cer¬ 
tain of the writings of St. George Tucker of Virginia (see below, p. 286). In his 
Dissertation on Slavery (1796) he appeals to the concept of natural law in sup¬ 
port of his attack upon the institution of slavery (see pp. 7, 28). In his edition 
of Blackstone’s Commentaries he holds that it is contrary to justice, the laws 
of nature, and the laws of God (ii. Appendix, 32, 43, 63). 

* Works, II, 180, 
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States (1836) is a plea for union as well as for slavery. 
He attempted to avoid the sort of argument which 
would inevitably result in animosity between the sec¬ 
tions. We may all, he says, rely upon that one true 
source of knowledge, the Scriptures. So far as slavery is 
concerned, this is the only true source of our knowl¬ 
edge.^ The Bible, he goes on to show, is not in opposition 
to slavery, and it is the height of impious presumption 
for men to meddle with a subject from which God has 
scrupulously abstained.^ 

He willingly admits that the law of nature includes 
certain rights which exist anterior to all laws and in¬ 
stitutions of the social state, rights which cannot be 
abrogated by legislation. As the foremost example he 
cites the right of self-defence. However, there are other 
natural rights which may be voluntarily relinquished, 
and still others which may be forfeited — for example, 
‘‘that of personal freedom, which may be lost by cap¬ 
tivity in war, by crime, and by debt.” ^ Men may be 
free and equal and yet forfeit that freedom — to deny 
this “is to impeach the right of self-defense, which justi¬ 
fies the necessity of putting captives in war beyond the 
reach of doing us further injury, as well as those laws 
which inflict imprisonment and hard labour. ...” Men 
may be deprived of the right to life if they commit cer¬ 
tain crimes. With regard to the “pursuit of happiness’’ 
phrase of the Declaration of Independence, he says, 

all men have a right to pursue their own happiness, so long as 
this is done without illegally or immorally interfering with 
the happiness of others. To interpret this celebrated declara¬ 
tion in any other manner would be to pervert its principles 

* Ibid,, p. 27. * Ibid,, p. 37. 


1 Pp. 13-14. 
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into a warrant for the violation of all human statutes, under 
the sanction of the inalienable rights of nature. It was not an 
elaborate metaphysical discussion of human rights, but a mere 
assertion of great general principles; and to have enumerated 
all the exceptions would have been giving the world a volume 
in folio, instead of a simple declaration of rights. The charge 
of inconsistency between our principles and practice, is there¬ 
fore entirely unfounded.^ 

A later and more elaborate defence of slavery on the 
basis of an acceptance of the theory of natural rights is 
to be found in Professor A. T. Bledsoe’s Essay on Liberty 
and Slavery (1856). Hobbes, he says, is quite wrong 
when he holds that we derive our rights from society. 
Not so; our rights come from a higher source — from 
God. It is only our civil liberty that is derived from so¬ 
ciety. ‘Xivil Society does not abridge our natural 
rights, but secures and protects them. She does not as¬ 
sume our right of self-defense, — she simply discharges 
the duty imposed by God to defend us. The original 
right is in those who compose the body politic, and not 
in any individual.” ^ In a state of nature we should 
possess rights but could not enjoy them; it is only in so¬ 
ciety that these rights can become the basis of our actual 
liberties.^ Good government “shuts out the reign of 
anarchy and secures the dominion of equity and good¬ 
ness.” ^ The “very necessities of nature enjoin the in¬ 
stitution of civil government. God himself has thus laid 
the foundation of civil society deep in the nature of 
man.” ^ 

' Ihid.y pp. 42-43. See p. 303 for his discussion of the higher law theory. 

^ P. 30. ® Ibid.t p. 32. 

^ Ibid.f p. 33. 

^ Ibid. 
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After laying down this foundation, he attempts to 
show that the theory of inalienable rights, if properly 
interpreted, is not contrary to slavery. This he does by 
using the argument of the general good. In considering 
the practical problems of government we must deal, not 
with abstractions alone, but with the actual welfare of 
the community as pointed out by good sense and practi¬ 
cal sagacity.^ There are inalienable rights, but life and 
liberty are not among them. 

One thing seems to be clear and fixed; and that is, that the 
rights of the individual are subordinate to those of the com¬ 
munity. An inalienable right is a right coupled with a duty; a 
duty with which no other obligation can interfere. But, as we 
have seen, it is the duty, and consequently, the right, of so¬ 
ciety to make such laws as the general good demands. This 
inalienable right is conferred, and its exercise enjoined, by the 
Creator and Governor of the universe. All individual rights 
are subordinate to this inherent, universal, and inalienable 
right.* 

In the exercise of this right society does not have the 
power to contravene the principles of justice — that is, 
it may enact only such laws as promote the public good 
and are not manifestly unjust. Slavery, he concludes, 
being demanded by the public good and the good of the 
slave, is not unjust, and therefore interferes with none of 
the inalienable rights of man.^ 

In answering the argument from the Declaration of 
Independence, he first proceeds to show what that docu¬ 
ment did not mean. It did not extend the right of hold¬ 
ing public oflSce to all men, nor even the right of suf¬ 
frage."^ The first of these must of necessity be limited, 

' Ibid., p. 37. ^ Ibid., p. 38. 

2 Ibid., p. 39. ^ Ibid., pp. 104-109. 
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and the latter is invariably restricted by the demands of 
the public good. Even Channing, he points out, has ad¬ 
mitted that the public good requires restraint.^ If this 
is true, may it not necessitate slavery.^ As all men have 
a right to the kind of government which is best for them, 
so the slave has a right to care and protection.^ The 
principle of equality is after all but a standard toward 
which approximation is to be made — an approximation 
limited and controlled by the public good.^ 

It seems, then, that, starting from the theory of 
natural rights and even of natural equality. Professor 
Bledsoe is driven by the trend of his argument to the 
conclusion that “all men are born not equally free and 
independent, but equally without freedom and inde¬ 
pendence.” ^ In effect, if not by admission, he discards 
the traditional American theory of individual natural 
rights and turns to the concept of natural and divine 
laws which restrict rather than increase individual liber¬ 
ties. His final position is that slavery is justified by the 
divine law as ascertained from the Scriptures and neces¬ 
sitated by the public good. 

If Paulding, Bledsoe, and a few others made an at¬ 
tempt to reconcile the theory of natural rights with 
slavery, most of the southern controversialists followed 
Calhoun in discarding it entirely and finding justifica¬ 
tion for their institution in the regulative principles of 
the laws of nature and of God. That great leader of 
southern thought showed not the slightest hesitancy 
about attacking the whole notion. Only in a state of 
nature, he said, are men born free and equal, and this is 


^ Ibid., pp. 109-114. 
3 Ibid., p. 135. 


2 Ibid., p. 118. 
* Ibid., p. 132. 
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a hypothetical truism because men never lived in such a 
state.^ It is a great and a dangerous error to suppose 
that all men are equally entitled to liberty,^ for liberty 
is a reward that can safely be bestowed only on those 
who are in a highly developed stage of civilization.^ It 
is not something given to all men by nature, but the goal 
toward which they must struggle. The law of nature, 
instead of ordaining perfect equality of rights, has 
ordained the greatest inequality among men, as is evi¬ 
denced by the fact that there has never existed a civi¬ 
lized society in which slavery of one kind or another has 
not been found.^ The Creator of the Universe has in 
fact allotted to every class its place and its functions; to 
attempt to construct a society along other lines is to go 
contrary to His laws.® 

The same Aristotelian tendency is to be found in 
Chancellor Harper’s Memoir on Slavery,^ He has, he 
says, no sympathy with the power of abstract reason to 
create a perfect state.^ The free and equal statements of 
the Declaration of Independence are in the class of the 
“maxim or sentimental phrase . . . which is either 
palpably false, or to which, upon examination, it will be 
found that they attach no definite idea ... no man was 
ever born free and no two men were ever born equal.” ® 
Slavery is made necessary by the nature of man; it is 
and always has been essential to civilized society.® The 

^ WorkSf IV, 509. ^ Ibid,, i, 55. 

^ Ibid., p. 511. * Ibid., ii, 631. 

® Ibid., 1 , 6. See also his letter to A. D. Wallace, Correspondence, p. 469, 
in which he says that he is in agreement with Aristotle’^ theory of slavery. 

® Printed, together with the essays of Hammond, Simms, and Dew, in 
The Pro-Slavery Argument (1853). 

^ Op. cit., p. 8. 

• Ibid., pp. 1, 4, 35. 


® Ibid., p. 6. 
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negro race, by temperament and capacity, are suited to 
the situation which they occupy, and are as happy in it 
as any corresponding class in the world.^ It is of the 
nature of men that only by discipline and a long and 
laborious struggle can the elevation and improvement 
of their individual natures be attained.^ Happiness is 
the true end of man as revealed to us by the Creator, but 
that happiness is not to be attained by thwarting His 
laws.^ 

One of the clearest examples of the substitution of the 
restrictive principles of natural and divine law for the 
old theory of natural rights is The Morals of Slavery by 
the southern poet William Gilmore Simms. The declara¬ 
tion that all men are created free and equal is by no 
means a self-evident truth. “Our excellent forefathers, 
when they pronounced this truth to be self-evident, 
were not in the best mood to become philosophers, how¬ 
ever well calculated to approve themselves the best of 
patriots.’’ Owing to their anger and excitement, they 
enunciated a principle as self-evident that “was simply 
a finely sounding one, significant of that sentimental 
French philosophy, then so current, which was destined 
to bear such sanguinary fruits in other periods.” ^ They 
really meant merely that Americans were equal to Eng¬ 
lishmen and entitled to all of their rights.^ Instead of 

^ Ibid.y p. 5. 2 Ibid., pp. 9-10. 

^ Ibid., p. 13. The argument of Governor Hammond is much the same: 
V‘I do not like to deal in abstractions. It seldom leads to any useful ends. 
There are few useful truths. . . . Justice is itself impalpable as an abstraction, 
and abstract liberty the merest phantasy that ever amused the imagination.” 
(Ibid., p, 104.) A few pages later he pays his respects to “that much lauded 
but nowhere accredited dogma of Mr. Jefferson, that ‘all men are born 
equal.”’ (76?d., pp. 109-110.) 

* The Pro-Slavery Argument, p. 250. ^ Ibid., p. 252. 
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perfect equality, the laws of God and of nature ordain 
variety and inequality.^ Furthermore, it is the nature of 
a primitive people that they be subjected to slavery; 
otherwise they can be expected to progress not at all.^ 
Like John Adams, Simms is a great admirer of the theory 
expressed in Pope’s lines: 

Order is heaven’s first law, and this confest, 

Some are, and must be, greater than the rest. 

The natural inequality of man leads to harmony and 
unity if each man is established in his proper place in the 
scheme of things.^ However, in spite of his thrust at the 
theory of the Declaration of Independence, he himself 
entertains a kind of natural rights philosophy: 

The truth is, that our natural rights depend entirely upon the 
degree of obedience which we pay to the laws of our creation. All 
our rights., whether from nature or from society — and these are 
the only two sources of right known to us — result from the per¬ 
formance of our duties. . . . Unless we perform our duties, we 
have no rights; or they are alienable, in consequence of our 
lachesse. The man has no rights by nature, unless by compli¬ 
ance with the laws of nature; as he would have no rights from 
society, unless by compliance with its laws.^ 

Professor F. R. Dew’s Review of the Debates in the Vir¬ 
ginia Legislature (1833), a work that probably aided 
more than any other in awakening southern thought to 
the defence of slavery, was more economic and socio- 

^ The Pro-Slavery Argument, p. 251. * Ibid., pp. 263, 273. 

3 Ibid., pp. 255-256. “He is in the enjoyment of freedom, whatever his 
condition, who is sufiFered to occupy his proper place. . . . He, only, is the 
slave, who is forced into a position in society which is below the claim of his 
intellect and moral development. . . . He cannot but be a tyrant — a wrong¬ 
doer at least — who forces or makes his way into a position for which his 
moral is unfitted or unprepared, and for the duties of which his intellect is 
unprepared.” (P. 258.) ^ Ibid., pp. 259-260. 
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logical than philosophical. However, he does take oc¬ 
casion to point out the harmony between the institution 
of slavery and the laws of nature.^ It is only those who 
are born in a free country who consider it to be other¬ 
wise; they, as is to be expected, identify the course of 
nature with their own narrow sphere.^ Slavery, how¬ 
ever, is not an institution peculiar to one part of one 
country; it is found in all countries and all times. In¬ 
deed, it has played a most important role in the de¬ 
velopment of civilization. He cites the Bible to show 
that it is ordained bv the laws of God, and Grotius, 
Pufendorf, Bynkershoek, Vattel, Locke, and Black- 
stone to prove that it is in accordance with the laws of 
nature.^ 

Another leading educator of the South who defended 
the rightness of slavery was President W. A. Smith of 
Randolph-Macon College.^ Disavowing Jefferson's phi¬ 
losophy of slavery, he says: 

The position I propose to maintain in these lectures is, that 
slavery, per se, is right; or that the great abstract principle of 
slavery is right because it is a fundamental principle of the 

1 Ihid., pp. 308-310, 325, 490. 

2 Ihid., p. 294. 

® Ihid.y pp. 308-310. Another book in which a similar position is de¬ 
fended is George S. Sawyer’s Southern Institutes (1858). Slavery, he says, is 
the result of natural laws, “of the superiority of mind over matter,” a con¬ 
dition beyond the power of mortal men to alter. The visionary theorists and 
Utopians live in the regions of fancy, erect ethereal standards of right, and 
neglect the teachings of reason and of the sober realities of life. “There is no 
philosophy beyond that which is the basis of the operations of nature and of 
the transactions of mankind; and as theories and calculations that do not 
weigh and properly estimate all the modifying conditions attending physical 
phenomena are valueless, so all schemes of reform, and enterprizes for moral 
and political improvement, are intellectually shallow, false to facts, and 
faithless to the primal precepts of Christianity. ...” (Pp. 14-15.) 

* Philosophy and Practice of Slavery (1856). 
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social state; and that domestic slavery, as an instituiiov, is 
fully justified by the condition and circumstances (essential 
and relative) of the African race in this country, and therefore 
right.^ 

With the Fathers of the Christian Church, he believes 
that the fall of man, that is, the sinfulness of his nature, 
has made servitude inevitable. Inequality among men 
is the will of God, ‘"and if his will is the rule of our rights, 
we have no abstract right to equality.” ^ 

The last example of this general point of view to be 
taken up here is George Fitzhugh, whose political 
theory will be more fully discussed in the next chapter. 
His principal thesis is that free society is and always will 
be a failure and that slavery is indispensable to civiliza¬ 
tion. “Slavery has been too universal not to be neces¬ 
sary to nature, and man struggles in vain against na¬ 
ture.” ^ Negroes are not free, “because God and nature, 
and the general good and their own good, intended them 
for slaves. They enjoy all the rights calculated to pro¬ 
mote their own interests, or the public good.” ^ As a 
matter of fact it seems that the only natural right he 
allows to the members of that race is the natural right 
to alienate their liberty.^ He comes to the conclusion 
that liberty may be alienated, “first, because the laws 
and institutions of all countries have recognized and 
regulated its alienation; ai:d secondly, because we can¬ 
not conceive of a civilized society, in which there were 
no wives, no wards, no apprentices, no sailors, and no 
soldiers; and none of these could there be in a country 
that practically carried out the doctrine, that liberty is 

^ Philosophy and Practice of Slaveryy pp. 11-12. * Ihid.y p. 63. 

^ Sociology for the South (1854), p. 71. 

^ Cannibals All (1857), p. 116. * Sociology for the South, p. 181. 
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inalienable.” Although the abstractions of the Declara¬ 
tion of Independence are not true, they did no harm un¬ 
til the beginnings of the Abolition campaign. With that 
movement it became necessary to show that these prin¬ 
ciples, if carried into execution, would subvert all gov¬ 
ernments.^ In fact, however, for all of the acceptance in 
this country of the theory of the Declaration of Inde¬ 
pendence, “there is no such thing as natural human 
liberty, because it is unnatural for man to live alone and 
without the pale and government of society.” ^ Such 
was the theory of Aristotle two thousand years ago, and 
it should be accepted “as the only true theory of gov¬ 
ernment and society.” Those who contend that slavery 
is inconsistent with the spirit of our democratic institu¬ 
tions are displaying their lack of understanding of the 
true nature of democracy. 

Democracy and liberty are antagonistic; for liberty per¬ 
mits and encourages the weak to oppress the strong, whilst 
democracy proposes, so far as possible, to equalize advan¬ 
tages, by fairly dividing the burdens of life, and rigidly en¬ 
forcing the performance of every social duty by every mem¬ 
ber of society, according to his ability and capacity.* 

Nearly all of the pro-slavery writers already referred 
to have made a not inconsiderable use of the Bible or of 
theories of the law of God. However, as in the case of 

1 Ibid., pp. 175, 177, 180. * Cannibals Ally p. 106. 

* Ibid.y p. 123. For his argument that slavery is not contrary to the higher 
law, see Sociology for the Southy p. 204. In De Bow’s Industrial Resources of 
the South and West (1852) there is an interesting article by J. C. Nott on the 
“Natural History of Man in Connection with Negro Slavery.” In dealing 
with the question of slavery, he says, “it will not do to be guided by abstract 
notions of liberty and slavery ”; the facts of natural racial inferiority must be 
the basis of the decision. (P. 310.) See also the paper by Dr. Cartwright on 
“Diseases and Peculiarities of the Negro,” pp. 315-329. 
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those who opposed slavery, it seems well to point out the 
fact that many southern men made such theories to be 
practically the whole philosophical basis of their defence 
of the slave system. These men argued that ‘'slavery is 
a necessary part of the scheme of Divine Providence,” ^ 
and contended that the doctrines of the Abolitionists 
were not based on the Bible, which is the only sure and 
perfect rule of right, but on “philosophy falsely so- 
called. . . .” ^ According to “that infallible standard,” 
the Bible, slavery is undoubtedly legal and just. The 
Abolitionists dare to oppose human reason with all of its 
errors and weaknesses to the certain guide of the word 
of God.^ Some of these controversialists even went as 
far as did Josiah Priest in taking literally all of the Old 
Testament and concluding therefrom that the negro 
race is cursed of God and consequently by nature in¬ 
ferior to the white. 

In his Studies on Slavery (1852) John Fletcher con¬ 
tended that it is a great error “to suppose all of our own 
species to be born equals. It involves the proposition 
that each one also possesses the same faculties and 
powers, and to the mme extent.” ^ It is the law of God 
that certain races shall have inferior and certain ones 
superior powers. Consequently slavery is the most 
natural and justifiable of institutions. He agrees with 
Wayland that the laws of God are of eternal and superior 
validity, but he also holds that slavery is perfectly in 
keeping with them.® God made man for a society in 

^ Slavery Indispensable to the Civilization of Africa (1855), p. 10. 

2 R. L. Dabney, A Defence of Virginia (1867), p. 209. 

3 Ibid. 

^ Slavery as it relates to the NegrOy or African Race (1845). See especially 
§§ 6, 10. Another theory of the natural inferiority of the negro race is found 
in S. M. Wolfe, Helper's Impending Crisis Dissected, pp. 213 ff. 

® P. 399. 6 Ibid., pp. 7, 8, 60 ff. 
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which his rights are limited and adjusted according to 
his capacity to use them, and it is a grievous error to 
speak of “natural” equality as does Channing.^ 

But if Fletcher did not care for the use of the term 
“natural” and preferred always to speak of “the laws of 
God,” the Reverend Samuel Seabury appeared to find 
no reason why both terms should not be used, since both 
are descriptive of laws from the same supreme source 
and they are in perfect accord. 

The law of Nature, or the law founded in the relation of 
creatures to one another and to their Maker, is the foundation 
of all just human laws; and the belief of its divine authority 
and sanction is the most efficacious motive to the observance 
of these laws, and the most enduring bond of society. This 
divine law, the obligation of which has been confessed in all 
ages and all countries, in opposition to which all human laws 
are nugatory, and the belief of which underlies every variety 
of religion, is undoubtedly assumed by the Constitution as the 
basis of the government which it creates, and the limits of its 
powers.^ 

This law is, of course, to be ascertained primarily from 
the revealed word of God. That the Scriptures expressly 
ordain and sanction the institution of slavery is patent 
to every unbiassed Christian.^ 

^ Ihid.y pp. 201-203. Nearly all of the latter half of this book is devoted 
to an argument that the law of God requires slavery. See pp. 393-637. 

* American Slavery Distinguished from the Slavery of English Theorists and 
Justified by the Law of Nature (1861), pp. 11-12. 

^ Ibid.y pp. 15-16, 21-25, 32 ff. A number of examples of ministerial sup¬ 
port for the institution of slavery are given in the pamphlet, Slavery and the 
Constitution (1849), by William I. Bowditch. The statement by Bishop 
Freeman is characteristic: “No man, nor set of men in our day, unless they 
can produce a new revelation from Heaven, are entitled to pronounce slavery 
wrong. ... As it exists at the present time, it is agreeable to the order of 
Divine Providence.’ ’ (P. 6.) See also the argument of W. G. Brownlow in 
his debate with Abram Pryne, Ought American Slavery to be Perpetuated? 
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SYSTEMATIC STUDIES OF POLITICS 

T he line between systematic and non-systematic 
political writings is frequently very difficult to 
draw. It is not possible to exclude from the former cate¬ 
gory all works written to establish a particular cause. 
In many cases where an attack upon or a defence of the 
existing order was the primary motive of the author a 
systematic work of the first rank was produced. Indeed, 
most of the classics of political philosophy were at least 
partly the result of a contemporary political contro¬ 
versy. The essential characteristic of a systematic 
treatise is that, no matter what its purpose, it states the 
more general and basic principles of political science. 
The Leviuthan and the Two Treatises of Government are 
no less systematic because Hobbes wished to see an 
absolutist government established in England and 
Locke was defending the Revolution of 1688. For these 
authors here set forth what they believed to be the most 
important principles underlying the structure of gov¬ 
ernment. 

A number of the writings already discussed in this 
study might as well be dealt with under the present 
heading. It would require no great extension of the 
classification, for example, to include Wise, Adams, and 
Taylor. But it has seemed best, for present purposes, to 
give a rather restricted meaning to the category, and 
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to exclude those essays and books whose purpose is 
primarily controversial, unless they include a general 
exposition of political principles, as well as a defence of 
some particular position or doctrine. Two of the theo¬ 
rists here dealt with, Calhoun and Fitzhugh, were, it is 
true, concerned with controversial rather than system¬ 
atic politics. But Calhoun’s Disquisition, as distin¬ 
guished from his other political writings, is clearly a 
systematic essay — the one really first-class work of the 
kind to be produced in the United States. And although 
all of Fitzhugh’s books and essays are definitely contro¬ 
versial, there is to be found in them a very comprehen¬ 
sive attempt to expound the principles of political life. 

The earliest American work which is unquestionably 
a systematic study is the Sketches of the Principles of Gov- 
ernment published in 1793 by Nathaniel Chipman, at 
that time judge of the Federal district court for Ver¬ 
mont. It is not a book of remarkable quality or original¬ 
ity, but it is a serious effort to state the fundamentals of 
government, and it is an excellent illustration of the 
political ideas widely accepted in less carefully organized 
form at the time of its writing. Furthermore, Chip- 
man’s heavy and continued reliance upon natural law 
makes it of particular interest to the student of that 
concept. 

In his introduction Chipman says that the only way 
in which any general, consistent, practicable principles 
in the science of government can be established is by an 
analysis of the social nature of man, and the derivation 
from such relations of the natural principles which ought 
to be pursued in the framing and administration of civil 



244 


NATURAL LAW 


institutions.^ He believes in a slightly modified theory 
of the state of nature. The savage state is a natural 
state in the sense that it is a stage of development 
through which all peoples pass,^ but it is neither the 
highest state nor the one most in keeping with the na¬ 
ture of man. Those writers who, with glowing pens, de¬ 
picted this state as the one in which virtue and happi¬ 
ness most flourished had, he argues, given insufficient 
study to the science of human nature.^ A more careful 
investigation of the subject can but show us that man is, 
by the laws of his nature, fitted for a state of society.'* 
Now, to be sure, nature has given him passions, appe¬ 
tites, and powers which are capable of harmful and 
vicious use, but this does not mean that man is naturally 
depraved or that assumptions that the evil in man pre¬ 
dominates over the good should be made the basis of the 
principles of government. As a matter of fact, this doc¬ 
trine of natural depravity, if true, would signify that 
man is not a social creature at all, and that any enduring 
happiness in civil society would be impossible. The 
many instances of the abuse of power which history 
affords prove that it is dangerous ‘‘to exceed the limits 
of our nature, to step beyond the reach of its laws; but 
they prove no original malignity in man.” ° The whole 
problem comes to this: are the people in question capa¬ 
ble of forming a government upon the true principles of 
nature and of establishing a power of administration 
within the limits assigned to man by the laws of his 

^ Sketches of the Principles of Government^ p. iii. 

2 Ibid.y p. 22. 

^ Ibid., p. 31. 

* Ibid., p. 50. 

^ Ibid., pp. 89-90; also pp. 91 ff. 
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nature? If they are, they will be secure against the 
dangers of exorbitant abuse.^ 

The very fact that man is fitted with a moral sense by 
which he is able to perceive the right and the wrong sup¬ 
ports the contention that man is fitted for civil society.^ 
This sense is “the final arbiter of justice, veracity, and 
all the moral virtues, of all the moral actions of the man, 
whether social or selfish/’ ^ Supplemented by reason, it 
furnishes a steady principle for the regulation of his 
actions/ 

Premising the natural sociability of man, and the re¬ 
liability of his moral sense and his reason, imperfect and 
unimproved though they are, Chipman goes on to show 
that there are certain laws or principles of nature which 
are the foundation stones of all except defective govern¬ 
ments. By far the most important of these is that of the 
natural rights of man. Formerly the people knew no 
better than to think that all power comes from their 
rulers. Recent revolutions, however, 

have, by degrees, opened the eyes of all mankind. They have, 
in some instances, learnt, and have even dared to assert, that 
all legitimate government is founded in the rights of the 
people; that it is an institution for their convenience and 
happiness; that the ruler has no right as a man, beyond that 
of every individual; and that his power, which he exercises, 
is not his power, but the power and right of the people, en¬ 
trusted for their benefit.^ 

He disagrees with Paine’s theory that men give up 
certain of their natural rights upon their entrance into 
civil society.® Paine was correct, he says, in distin- 

^ Ihid,^ pp. 50, 90. * lhid,y pp. 51 ff. 

^ Ibid., p. 52. * Ibid., pp. 84, 86. 

® Ibid., p. 105. ® Ibid., pp. 106 flp. 
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guishing between the kinds of rights which men have, 
but he was not correct in calling one natural, the other 
civil. Both are natural, the only difference being that 
one sort can be enjoyed independently of society, while 
the other sort may be enjoyed only in society, and the 
more perfect the union of men in civil society “the more 
legitimately natural are those rights, and the more full 
the enjoyment.” ^ Society administers the rights of its 
members, but it does not grant them. To the contrary, 
it is “one of those high and immutable truths, which are 
allowed to be taught in their full extent, only in a demo¬ 
cratic republic” that all rights are natural possessions of 
the individuals, and society is simply a means to their 
enjoyment. 

He does not, however, confine his interpretation of the 
natural law concept to a doctrine of natural rights. The 
constitutional laws of the state, he says, ought to be 
founded in principles derived solely from natural law: 
“From the same source are to be derived the operative 
principles, of the constituted powers, and those princi¬ 
ples, by which they are limited, restrained, and directed 
to the ends of their institution.” ^ The governments of 
Greece and Rome were radically defective because they 
were not based upon the true principles of natural law. 
In particular, the lawgivers of those states had no accu¬ 
rate notions of the human relations from which result 
the sacred laws of man’s nature.® 

That men are born equal, Chipman denies. That they 
are born equally free and with an equal right to follow 
the laws of their nature, he fully believes.^ This does not 

* Pririciples of Government, p. 112. • Ibid., p. 118. 

> Ibid., pp. 114-115. ‘ Ibid., pp. 172-173. 
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mean that all men will have an equal power to exercise 
all of their rights. Man may wrongfully be deprived of 
the enjoyment of his rights, but not of the rights them¬ 
selves, for their basis is not in the rules of any given civil 
community, but in the immutable laws of nature.^ 
These rights are of two kinds. 

Rights may be divided into general, or primary, and par¬ 
ticular, or secondary rights. General rights are, first, those 
which are purely the rights of the mind, or intellectual rights. 
These can never justly be subject to civil regulations, or to 
the control of external power. Secondly, a right to use our 
own powers and faculties, natural and acquired, for our own 
convenience and happiness. The use, however, must be in a 
just compromise with the convenience and happiness of 
others, agreeable to the laws of social nature, and such com¬ 
binations and regulations, are clearly derived from those laws. 
Under the last head, comes the general right of making acqui¬ 
sitions. The exercise of this right, therefore, is subject to par¬ 
ticular modifications. Particular rights are found in certain 
relations tp something external. They are the title, which a 
man derives from the exercise of his powers and faculties, in 
any just and lawful mode of appropriation, to the exclusive 
enjoyment of those things, which he has brought within his 
general right of acquisition. The general right of acquisition, 
is the foundation of particular rights.^ 

His belief in an equality of rights does not lead him to 
a belief that each man should have an equal amount of 
property. To the contrary, a forced equality of prop¬ 
erty — and it would be a forced equality, because the 
natural differences of ability make anything else impos¬ 
sible — would be contrary to the principles of natural 
rights.^ The only sound principle is to guarantee to all 


' Ibid.y p. 174. 

3 Ibid., pp. 177-181. 


2 Ibid., pp. 174-175. 
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the full enjoyment of their natural rights, banish all 
exclusive privileges, such as the perpetuities of riches 
and honors, and “everything will flow in the channel 
intended by nature.” ^ But he is not entirely consistent 
in his development of this idea, for he holds that the 
right of inheritance is a natural right, although the right 
of primogeniture is not.^ 

Considered abstractly, the laws of nature are im¬ 
mutable, but in their application this is not so, for they 
must vary as the relationships with which they have to 
do are altered. For the same relationship in any time or 
place the law is always the same, but as the relations 
which the law is to govern are liable to many changes, 
and even to cessation, so must the principles of the law 
change.^ Now since man is capable of improvement, it 
follows that his political institutions will progressively 
change, and the laws of nature which apply to them will 
show a general development."* The constitution of the 
United States is unique among those of all times in that 
it recognizes the necessity of change and the possibility 
of improvement. It alone makes no pretence to perfec¬ 
tion, although, because of its recognition of the natural 
rights of man, it is the most perfect of them all. It is the 
first and only one which provides a means by which it 
can be amended and thus be adjusted to the progress of 
its citizens.^ In short, it is the only one which is founded 
on the true principles of natural law. 

In 1833 Judge Chipman published a revised and con¬ 
siderably enlarged version of his Sketches under the title 
of Principles of Government; a Treatise on Free Institu- 

^ Principles of Government, p. 181. * Ibid., pp. 185, 189. 

* Ibid., pp. 186, 283 ff. * Ibid., p. 282. 

5 Ibid., pp. 289-292. 
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tions. As in the earlier work, the concept of natural law, 
and of the rights derived therefrom, is the corner stone 
of his political system. His interpretation of this con¬ 
cept is altered in but one important respect. He con¬ 
tinues to think in terms of a pre-civil state of nature and 
of the formation of society by a compact, but he also re¬ 
flects certain Utilitarian ideas. He is by no means will¬ 
ing to discard the principle that in nature is to be found 
the source of men’s rights, but he seems to think this not 
entirely adequate as an explanation of all political and 
economic rights. The right of property, for example, 
“originates in natural principles, is confirmed by them, 
and is finally sanctioned by the principle of utility, the 
general interest, which is the great end of all the laws of 
nature.” ^ This recently acquired Utilitarian philoso¬ 
phy is not allowed to change his earlier theories of the 
natural rights of man.^ It is merely used as a supple¬ 
mentary defence when he feels the need for additional 
support. 

To the earlier discussion is added an interesting, if 
somewhat unclear, analysis of the law of nature as the 
foundation of all human laws.^ Here too the theory of 
the earlier book that the law of nature is a moral law, a 
law of God, is retained.^ But, after that premise, the 
discourse is not so easy to follow. Natural law, it ap¬ 
pears, may be considered either as an internal law uni¬ 
versally binding the consciences of men, or as it relates 
to man in society and under civil institutions. The first 
of these 

1 Ibid., p. 71. 

2 See ibid.. Books II, III, IV, especially pp. 55 ff. 

^ Ibid., Book VI, ch. i. * Ibid., p. 160. 
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arises from the moral relations existing, and in all cases em¬ 
bracing the relation between the creature and the Creator, 
and the design and end of that system — the interest and 
happiness of the subject. . . . 

Accordingly, those appear to me to be the most correct who 
have holden, that to constitute the efficient of moral obliga¬ 
tion, there is necessarily associated in the result the notion of 
a Supreme power or Being, rightfully ordaining the law and 
requiring obedience; that without this association there 
might arise a question of utility, the end of all moral action, 
but there could be no conception of duty or moral obligation; 
that in the case of natural law that Supreme power is per¬ 
ceived to be the great Creator of the universe, who made man 
and established him in a situation to sustain those relations, 
individual and social, from which both his private and public 
duties result, and which point out to him the laws of his 
nature; that this is also accompanied with a sense of grati¬ 
tude to the beneficient Author of existence, which becomes a 
leading and powerful inducement to obedience.^ 

Believing, then, that no obligation, no law, can exist 
without a lawgiver, and that God is the supreme law¬ 
giver, he also believes that it cannot exist ‘‘without a 
regard to utility, the end and design of the law; for what 
obligation can attach on a moral being to perform and 
act to no end, for no manner of use.^” Moreover, he 
adds, the utility of any class of actions, “that is, their 
general tendency to promote human happiness is a sure, 
I may say, the only sure test, that the rule requiring 
them is a genuine law of nature.^” General utility is the 
ultimate end of the law.^ Since to each individual the 
primary end will always be his own welfare, it is only by 

^ Principles of Govemmenty pp. 161-162. 

* lUd.y pp. 162-163. 

^ Ihid.y p. 164. 
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observing the natural law of benevolence that the gen¬ 
eral end can be obtained.^ 

He continues to hold that, so far as concerns the ex¬ 
ternal law of nature, the principles of natural law serve 
as the basis of all human law, but he also believes that 
men are permitted by this law to modify and adapt its 
application to their own particular stage of social and 
political development.^ 

The concluding paragraph of this attempt to blend the 
principles of Bentham and Blackstone, retaining the 
best features of each, is typical of the pre-Bentham 
school of natural law: 

I will here conclude this brief sketch of the law of nature, 
its principles and obligation, by repeating that it is the ordina¬ 
tion of God in the constitution of human nature. — It is his 
will manifested to men in his works. — “It is a law,” as it has 
been forcibly observed, “binding over all the globe, and at all 
times.” No human laws are of any validity, if contrary to 
this; and such of them as are valid, derive all their force, all 
their authority from this original.^ 

Blackstone certainly has the last word, and it would 
seem that the principles of Utilitarianism caused few 
except verbal changes in the applications of these gen¬ 
eral principles to which he devotes the remainder of the 
book. 

In the fifty years preceding the Civil War there were a 
number of works dealing with what was then called 
“moral and political philosophy.” ^ Usually these books 

1 Ibid., p. 165. 2 pp. 167-169. ^ p^ 17 q^ 

^ William Paley’s Principles of Moral and Political Philosophy doubtless 
contributed considerably to the popularity of books of this kind. Published 
in England in 1785, there were four American editions by 1801. See above, 
p. 219, n. 1. 
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were written by men interested primarily in moral phi¬ 
losophy; in fact, most of the authors seem to have been 
clergymen. But they were also, in part, treatises upon 
the principles of politics. Usually their influence in the 
development of political thought was very slight, but 
they do reflect most of the current assumptions about 
the theory and structure of government.^ 

One of the first of such books is the Lectures on Moral 
and Political Philosophy ( 1812 ), by the Reverend Dr. 
Samuel Stanhope Smith of the College of New Jersey 
(Princeton). He begins his survey of the principles of 
human relationships with this statement: 

Philosophy is an investigation of the constitution and laws 
of nature, both in the physical and moral world, as far as the 
powers of the human mind, unaided by the lights of revela¬ 
tion are competent to discover them.^ 

Throughout the whole of the first and in part of the 
second volume Dr. Smith is concerned with the prin¬ 
ciples of ethics, or “moral philosophy,’’ but with chapter 
xxii he comes to the matter of political philosophy. The 
first subject to be discussed here is jurisprudence, the 
study which first “defines the rights of men,” and then 
deals with the “legal and authorized means of defending 
those rights.” ^ The rights of men, he says, are “either 

^ During thje years in which the slavery controversy raged one finds in 
works of this kind attacks upon and defences of that institution. See above, 
p. 219, for a discussion of Wayland’s Elements of Moral Science in that con¬ 
nection. An obscure but typical example of the pro-slavery argument in 
works of this sort is found in Elements of Moral Philosophy (1859), by the 
Reverend Dr. R. H. Rivers, President of Wesleyan University at Florence, 
Alabama (see ch. vi). Hijs discussion of “Political Ethics’* (ch. iv) is indica¬ 
tive of the assumptions of his time, place, and profession. 

2 LectureSy i, 9. ^ Jt}id.y ii, 182. 
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derived from nature, or result from the will of the so¬ 
ciety.’’ He evidently believes it unnecessary to enter 
into any defence of this doctrine; doubtless he feels that 
his readers will not require to be convinced of its truth. 
But that he is a thoroughgoing believer in the concept of 
natural rights there can be no doubt. Thus, for example, 
his classification of rights according to their sources; 

The last division of rights which we make is, according to 
their sources, into natural and adventitious, or, those which 
result from the constitution of human nature, and those 
which accrue from the necessities and conventions of society. 
Most of the natural rights of man are the same with those 
which have already been mentioned under the title of per¬ 
sonal, such as a right to life, and liberty; to a free use of a 
man’s own powers, and talents; to a participation of the com¬ 
mon benefits of air and water; and to the entire control over 
the products of his own labor or skill. A parent has, likewise, 
a natural right of authority over his infant child. All other 
examples of power, and of property, belong to the class of 
adventitious rights.^ 

These conventional or adventitious rights, then, are 
the ones which men do not derive from nature, but from 
grant or compact. They are secondary rights, in the 
sense that they are dependent upon transfer or modifica¬ 
tion of original, natural rights. They are included under 
the heads of “power” and “property.” Thus “that 
species of property which is stiled real estate, is the 
effect purely of the conventions of society. In a state of 
nature it could not exist.” ^ But when the right of own¬ 
ing real estate has received conventional sanction, then 
the right of transferring title to such property “is a 
result of natural law.” 


^ Ibid., p. 188. 


2 Ibid., p. 209. 
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In his discussions of the organization of government 
he makes virtually no use of natural law, but when he 
comes to the heading “Of the Corruption of the Prin¬ 
ciples of the Government” the concept is again brought 
forward. The principle of a “democratic republic,” he 
says, 

is corrupted when the spirit of equality, which is naturally 
cherished by the enjoyment of liberty, is carried to an ex¬ 
treme. All men, by nature, have equal rights. And in a well 
regulated republic they possess equal rights as citizens. But, 
from that equality of right, by which each man is secured in 
the possession of the fruits of his own industry, and ingenuity, 
and in the fortuitous accessions which have fallen to him by 
the natural order of things, or the arrangements of society, 
necessarily arises, in a course of time, an inequality of prop¬ 
erty among the citizens. And, from the necessary order of 
government results an inequality of rank between the magis¬ 
trate and the citizen.^ 

In other words, “the natural order of things” in a state 
of civil society is one of inequality of property and 
power, and attempts to alter this condition will result in 
corruption and anarchy, and, finally, in depotism.^ 

The only other considerable use of the natural law 
concept is in Lecture XXX, which deals with “The Law 
of Nature and Nations.” Nations, he says, are, like 
individual persons, subject to the rules of reason and 
humanity.^ They stand in relation to each other “as 
independent individuals, previously to the existence of 
civil society, possessing the same rights, and subject to 
the same obligations.” ^ The rights and obligations 
existing in such condition “constitute the basis of the 

^ Lectures, i, 309. 2 pp. 310-312. 

^ Ihid.y p. 352. Ihid., p. 353. 
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law of nature,'^ However, in his delineation of the prin¬ 
ciples of international law he does not reason from the 
conditions of a state of nature, or even primarily from 
“the laws of justice,” which, he says, “ought to subsist 
among all mankind.” Rather does he rely most heavily 
upon the customary rules of international relationships, 
particularly as those rules have been interpreted by 
Grotius and other commentators.^ 

It would seem, then, that although the Reverend Dr. 
Smith accepts without thought of question the tradi¬ 
tional natural law terminology, he makes relatively little 
real use of that concept, even in his discussion of natural 
rights. The existing order of things in the United States 
seemed to him to be the natural order of things. He 
doesn’t quite say so, but it is abundantly evident that 
he believes it to be ordained of God, and he finds no 
flaw in it. If he had been called upon to defend that 
order instead of merely expounding its principles, he 
would certainly have had far more to say about this 
natural order and the way in which it secured and pro¬ 
tected the inherent rights of man. 

Two books written a few decades later which reflect a 
more enthusiastic adherence to the theory of the natural 
rights of man are Benjamin L. Oliver’s Rights of an 
American Citizen and E. P. Hurlbut’s on Human 

Rights, The first of these, published in Boston in 1832, 
contains an extended and rather moderate discussion of 

^ Ibid., pp. 355 ff. A somewhat similar point of view is expressed in Lec¬ 
tures on Government (1817), by John Augustine Smith, President of William 
and Mary College, and, if his statement is correct, “occupant of the only 
political chah* in the Union at that time. But, except for a few rather casual 
references to the laws of morality and to the nature of social relationships, he 
attempts no interpretation of the meaning of natural law. 
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the problem of state rights, a considerable amount of 
discussion of court procedure and of the rights of the 
various participants therein, and three final chapters 
dealing with the economic policy of the government. 
All of this is prefaced with a discussion “Of the Rights 
of Man/’ This sixty-four-page chapter deals almost 
solely with natural rights. 

Man, it appears, is designed for society, and most of 
his rights and duties depend upon his relations in so¬ 
ciety, but for a better understanding of those rights and 
duties one should examine what rights he must neces¬ 
sarily be considered as having in relation to the rest of 
mankind, without reference to those resulting from or¬ 
ganized society/ The only sure foundation of any right 
is the will of the Creator, and all of our natural rights are 
derived from this source. This premise laid down, 
Oliver proceeds to set forth the principal rights which 
men in a state of nature possess: self-preservation; lib¬ 
erty or freedom of action; equality as to rights; freedom 
of conscience and of opinion; appropriation and prop¬ 
erty; self-defence; redress or reparation; the forming of 
associations, and the organization of society.^ These 
rights men possess independently of society, but since in 
a state of nature there is no tribunal to which they can 
appeal for a redress of an infringement of their rights, 
and since both their peisons and property are conse¬ 
quently insecure, there is a very strong inducement to 
relinquish complete control of all of those rights through 
the formation of an organized society. Furthermore, on 
entering into a social compact certain of these rights 

* Rights of an American Citizen, p. 9. 

» Ibid., pp. 11-37. 
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may be reserved out of the powers of government. If 
these reservations are not respected, “the power of the 
rulers will so far be usurped, and their government 
tyrannical.” ^ Among the most important rights which 
are usually so reserved are: self-defence in cases of ex¬ 
treme urgency; qualified liberty of action — freedom 
from unnecessary restraints, requisitions, and exactions; 
freedom of conscience and of inquiry; property; equality 
(in the political realm); freedom of speech, and of peti¬ 
tion and remonstrance; and the right to reform the gov¬ 
ernment.^ After a hundred and fifty pages or so of ex¬ 
position of the rights and powers of the various parts of 
the American government, Oliver takes up, in Part II, 
“Some Particular Rights.” Here there are many more 
references to natural rights, but, as in the first chapter, 
there is little, if anything, that had not been said many 
times before. The book, so far as concerns the present 
subject of investigation, represents an elaborate exposi¬ 
tion of the traditional natural rights philosophy of the 
Revolution. Except in the number of words, it adds 
nothing to the interpretation of the kind of theory 
which was set forth over fifty years before in the bills of 
rights of the state constitutions. 

It is doubtful whether a more extremely individual¬ 
istic interpretation of natural rights has ever been writ¬ 
ten than Hurlbut’s Essays on Human Rights and their 
Political Guarantees (1845). His purpose is to develop 
the “several broad assertions” upon the subject of the 
origin and extent of human rights contained in the 

^ Ihid.^ p. 39. 

* Ihid.t pp. 40-55. See also ch. vi. “Of the rights reserved to the people 
of the United States, not being granted either to the general government, or 
to the state governments.” 
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Declaration of Independence.^ He quotes Blackstone’s 
statement that there are many things which are in¬ 
different to natural law and that herein is the realm of 
the legislator. This doctrine Hurlbut finds to be thor¬ 
oughly pernicious. 

What I design to contend for is, that the laws shall be 
merely declaratory of natural rights and natural wrongs, and 
that whatever is indifferent to the laws of nature shall be left 
unnoticed by human legislation; that all rights and duties are 
natural; and that legal tyranny arises wherever there is a de¬ 
parture from this simple principle.^ 

In order to avoid this tyranny — in order, that is, to 
secure justice and safety in human legislation — we 
must “ know man’s mental constitution and its relation 
and adaptation to the external world.” ^ The true na¬ 
ture of man is not to be found in the so-called state of 
nature, but in a state of civilization. Nor does Hurlbut 
have any doubts but that the necessary principles of 
what we should call psychology have been discovered 
and stated. Gall’s “system of intellectual and moral 
philosophy” furnishes us with “the true natural facul¬ 
ties and dispositions of the human mind.” ^ It has 
clearly been demonstrated that man has certain innate 
faculties, emotions, and desires or passions. These 
natural faculties and desires are 

adapted to harmonize with external nature — so that each 
faculty finds in the world an object upon which to rest for its 
appropriate exercise and gratification. It would, therefore, 
seem to be the natural design that every power of the mind 

^ Essays on Human Rights^ p. 7. 

3 Ihid. 


* Ihid.y p. 10. 

* Ibid.y p. 11. 
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should be exercised. Wherever Nature has ordained desire, 
she has spread before it the means of gratification. — From 
this we infer the right to its indulgence — and hence, also, the 
rights of man. 

Man has a right to the gratification, indulgence, and exer¬ 
cise of every innate power and faculty of his mind. The exer¬ 
cise of a faculty is its only use. The manner of its exercise is 
one thing; that involves a question of morals. The right to its 
exercise is another thing, in which no question is involved but 
the existence of the innate faculty, and the objects presented 
by nature for its gratification.^ 

The rights of man are based upon no such weak sup¬ 
port as human legislation. Bentham’s view to the con¬ 
trary is entirely erroneous. He “is a giant groping in 
darkness . . . for want of a true mental philosophy.” ^ 
As man was given life by his Creator, so he was given a 
right to happiness, and a right to employ the means for 
its accomplishment: for “man’s rights . . . are the inci¬ 
dents of his very nature.” 

After more elaboration of the contention that the 
rights of individuals spring from human nature, Hurlbut 
goes on to take up the function of government. In brief, 
it is “the declaration and defence of the rights of hu¬ 
manity.” ^ 

X just government will impose no restraint upon man 
which his own moral nature and enlightened intellect do not 
sanction. A good and proper man ought to feel no restraint 
under government, but that of his own enlightened nature. 
The law of government and the law of his own mind ought to 
present the same limit to his actions. Government no more 
directs him, than he directs the government.^ 


^ Ibid., p. 13. 
® Ibid., p. 27. 


* Ibid., p. 14. 

* Ibid., pp. 30-31. 
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Of course, there are some men in whom “the animal 
propensities’’ are strong, men “who are wanting in the 
restraints and guidance of good moral and intellectual 
endowments.” Government must impose the restraints 
which they do not impose upon themselves, but the case 
of these exceptional men should not be confused with 
that of normal beings. 

Having such premises as these, it is not surprising 
that the author favors a democratic government — a 
very democratic government. He applauds the work of 
those who declared their independence from Britain and 
established more popular institutions than had before 
been established in this country. But he believes that 
they did not carry their work far enough. They had 
been nurtured under English laws, and they therefore 
borrowed from that very defective government certain 
practices which are not compatible with the rights of 
man. Foremost among these is that of executive ap¬ 
pointments to oflfice.^ The people should vote directly 
for every office, from President to constable. Further¬ 
more, the framers of our constitutions did well to break 
the old fear of questioning the authority of rulers; by 
setting forth in those documents certain limitations 
upon the powers of government they performed a great 
service to human rights. But they did not go far 
enough. A constitution should enter into detail, “and 
every year of a nation’s experience will enlarge its speci¬ 
fication of abuses which ought to be carefully named and 
provided against.” ^ 

His theory of the suffrage follows logically from his 
premises. Since government is established for the recog- 

^ Essays on Human Rights^ pp. 57-62. * Ibid., p. 63. 
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nition and defence of human rights, every citizen who 
has an intelligent perception of his rights and duties” 
should be entitled to vote.^ A property qualification is, 
therefore, unjustifiable, but a literacy test would be 
entirely just. He is not entirely certain about women’s 
mental qualifications for the ballot, but, on the whole, 
he seems to think that an experiment with woman 
suffrage might profitably be made.^ He is clearly of the 
opinion, however, that the laws have in many ways 
unjustly deprived women of their natural rights: the 
principle of natural equality should be carried into the 
married state.^ 

After discussing certain other fields for the further 
recognition of the rights of humanity, he ends with a 
plea for the rights of the author and inventor.^ 

Although Francis Lieber’s contribution to the de¬ 
velopment of American political thought was probably 
not very great, his Manual of Political Ethics (1838) is 
more mature and represents a broader acquaintance 
with the writings of European political philosophers 
than did any of the earlier systematic studies published 
in this country.^ Born in Berlin, and educated in Ger- 

^ Ihid.y p. 107. * Ihid.y pp. 118-123. 

" Ihid.y pp. 144-172. 

^ Ihid.y ch. X. An equally extreme theory of natural rights is expounded 
in Gerrit Smith’s The True Office of Civil Government (1851). The function of 
government is the “protection of rights.” An enactment destructive of 
natural rights is not a true law, and a government which usurps the rights of 
the people “arrays itself against the great and holy God, who ordained Civil 
Government, and blasphemously enacts l^ws, which are opposed to His laws 
. . . it is a curse and a monster. . . .” (Ibid.^ pp. 11, 30.) See also J. T. 
Headley, The One Progressive Principle (1845), for a eulogy of the natural 
dignity and equality of man. 

** In C. E. Merriam’s American Political Theories^ p. 305, and R. G. 
Gettell’s History of American Political Thought^ p. 309, appear the statement 
that Lieber’s works were the first systematic treatises in America on political 
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man schools and universities, he came to this country in 
1827 at the age of twenty-seven. He had read widely in 
the earlier and the contemporary philosophical writings 
of his countrymen and in those of other Europeans, but 
the principles expressed in his books vary remarkably 
little from those generally accepted in the United States 
at the time. His learning, that is to say, seems to have 
been primarily influential in the form and manner of his 
style, and in the framing of his ideas, rather than in the 
character of the ideas themselves. So far as his inter¬ 
pretation of natural law is concerned, the influence of 
German philosophy seems to have been of importance 
only in the Kantian premise with which he begins: 

. . . every man, as man, has his own ethic worth and value; he 
is in this respect not only his own object, but in consequence 
of his reason and free will he can and ought to make himself 
the conscious object of his own activity; in other words, he 
shall consciously work out his own perfection; that is, the de¬ 
velopment of his own humanity.^ 

And, indeed, this is but another way of phrasing the 
traditional American individualistic philosophy. Nor 
does the difference of terms here lead to a difference in 
results. 

Just as all sciences, Lieber continues, must start from 
some self-evident axioms, so that of natural law — for 
he uses that term instead of “political philosophy” at 
this and other points — is based on the axiom, “I exist 
as a human being, therefore, I have a right to exist as a 
human being.” ^ This premise he makes the foundation 

science. It would seem, however, that Chipman’s Sketches is entitled to this 
designation. 

1 Political Ethics^ i, 63. * Ibid., p. 64. 
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of his system. And after having used ‘'natural law,” or, 
as he says it has of late sometimes been called, “rational 
law,” as a term synonymous with political philosophy, 
he proceeds to identify natural law and natural rights. 
“The law of nature, or natural law ... is the law, the 
body of rights, which we deduce from the essential na¬ 
ture of man.” ^ Furthermore, revealed law can be 
founded only upon natural law, “ since by the nature of 
man we understand that imprint and essential mode of 
existence which he received from the hands of his 
creator.” ^ 

Natural law has as its great purpose the ascertain¬ 
ment of that which is right from the nature of man. 
When it has provided us with the basic truths, it then 
becomes the function of another science, “politics 
proper,” to find the best means of securing these prin¬ 
ciples under the existing circumstances of life.^ Thus the 
problem of the proper institutions of government, “ with 
respect to everything that is not strictly a principle of 
natural law,” belongs to politics proper rather than to 
the domain of philosophy."^ The confusion of the sciences 
of natural law and of politics proper has frequently pro¬ 
duced harmful consequences. 

On the one hand, men have seen that, without establishing 
firm and absolute principles, all would be confusion and inse¬ 
curity. On the other hand, they have been so far misled by 
principles drawn from natural law, as to judge every political 
question by theory alone, disavowing experience, expedience, 
and a due regard to the elements which were given wherewith 
to work. The impossibility of proceeding in this way, never 
fails soon to be felt, and the very disowners of expediency or 

1 Ihid.y p. 65. See also pp. 418-421. 

2 Ihid, * Ihid.y p. 66. ^ Ihid.y p. 67. 
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the necessity of making measures practical, have committed 
the most tyrannical outrages, not unfrequently founded 
alone, and acknowledgedly so, on absolute expediency as 
preparatory for that perfect state to be founded upon 
absolute theory.^ 

Examples of such measures are those of the Jacobins of 
France and the early Scotch Presbyterians, both of 
whom clung to mistaken principles of absolutist theory. 
Other men have felt that abstract principles of natural 
law were inadequate to their guidance in practical ques¬ 
tions, and consequently have abandoned them alto¬ 
gether and based their action upon expediency alone. 
Neither extreme is tolerable; principles derived from 
nature’s laws and the teachings of experience and the 
needs of expediency are alike essential. 

So great a part of this work is concerned with the 
theory of natural law and its applications to politics 
that but a few of the main points can be taken up here. 
In general, Lieber contends that the state should inter¬ 
fere as little as possible with private affairs, the choice 
of the subjects with which it ought to deal depending 
upon the stage of civilization and the ability of the 
people.^ Under all conditions, however, the great natu¬ 
ral rights of the people must be secure from usurpation; 
otherwise the most calamitous results can but follow.^ 
Freedom of thought, for example, should be held abso¬ 
lutely inviolable; censorship is one of the greatest of 
political evils.^ Nor may the state interfere with 
morality, except to protect the virtuous.® All laws con- 


^ Political Ethics, i, 68-69. 
2 Ibid., p. 199. 

4 Ibid., pp. 209-210. 


* Ibid., pp. 200-201. 
^ Ibid., p. 212. 
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trary to the principles of morality are ipso facto invalid. 
So must the state protect but not interfere with the 
rights of honor and reputation,^ the right of religion,^ the 
sanctity of the family,^ and the right of property, which 
flows from the ‘‘primordial right” of labor and of profit¬ 
ing by that labor.^ Lastly, the right of personal liberty 
includes the rights of emigration and of expatriation,^ 
rights which a German emigrant naturally would not 
wish to see neglected. All of these rights are included 
among the great natural or primordial rights of man¬ 
kind, rights “ which flow directly from the nature of man 
inasmuch as he is a social being.” Furthermore, the 
more men develop in civilization, the greater is their 
appreciation of the reality and the value of these rights. 
“They all flow from the great end of all political union, 
protection, which, of course, likewise presents itself 
with greater distinctness the more man advances in his 
civil progress.”® 

Fifteen years after the appearance of the Political 
Ethics Lieber published his Civil Liberty and Self-Gov¬ 
ernment. This work expounds a philosophy scarcely less 
individualistic than its predecessor, but, in spite of a 
statement in the preface that it is intended to “com¬ 
plete that part of my Political Ethics which touches 
more especially on Liberty,” the concept of natural or 
primordial rights is dropped altogether.^ Instead of 

' Ibid.f p. 213. ^ Ibid., p. 216. ® Ibid., p. 215. 

^ Ibid., p. 221. ® Ibid., p. 223. 

® Ibid., p. 232. “How far the primordial rights, ascertained in preceding 
passages, may practically expand with each race, no human mind can say, 
but they are rights, towards a greater and fuller acknowledgement of which, 
each step in the progress of civilisation infallibly tends, and therefore belong 
to the very nature of man.” (Ibid., p. 239.) 

^ Civil Liberty and Self-Government, p. vi. The nearest to a theory of 
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primordial natural rights, we find ‘‘Anglican liberties/’ 
These Anglican (perhaps if he had written a half-cen¬ 
tury or so later he would have used “Nordic”) liberties 
are rights secured by common law, statute, and con¬ 
stitution. Of “Galilean liberties” — by which he seems 
to mean, not rights based on legal guarantees, but those 
held at the whim of a mob or despot — he will have 
none. But, so far as I have been able to discover, he 
never expressly repudiates the conception of natural 
law. In fact, he simply ignores it. Perhaps he had be¬ 
come, sixty years after its publication, a convert to the 
principles of Burke’s Reflections on the French Ftevolu- 
tion ; perhaps he was merely following the general trend 
in American political thinking; but, whatever the cause, 
the foundation stones of his earlier system were aban¬ 
doned without statement of reasons. 

Since the individualistic, inherent rights phase of the 
natural law concept has been much more widely used in 
America than what may be called the regulative or re¬ 
strictive phase, it has frequently been assumed that 
“natural law” ard “natural rights” are synonymous 
terms. Indeed, some of the writers thus far dealt with 
held to that point of view. But it is far from true that 
this is the case with all American political theorists. 
The next four authors to be taken up in this chapter, 
men whose principal systematic writings fell in the 
decade or so preceding the Civil War, discarded the in¬ 
natural law that I was able to find is the following: “I mean by civil liberty 
that liberty which plainly results from the application of the general idea of 
freedom to the civil state of man, that is, to his relations as a political being 
— a being obliged by his nature and destined by his Creator to live in so¬ 
ciety.'' (Ibid.y p. 25.) This is not, however, developed, as it might have been, 
into a theory of natural law. 
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dividual rights aspect of natural law, but made use — in 
some cases an extensive, in others a limited, use — of the 
concept of a ruling law of nature. 

Richard Hildreth is best known for his historical 
writings, but his books on the theory of politics deserve 
brief mention. In his Despotism in America (1840) he 
was concerned chiefly with attacking the institution of 
negro slavery. Yet even in that book he expressed him¬ 
self as having no sympathy with the traditional Ameri¬ 
can doctrine of natural rights. This is unusual both in 
that time and in an advocate of the abolition of slavery. 
He does, however, believe that the theory of the Decla¬ 
ration of Independence, although “it is not a true one, 
and has led, and always will lead to great errors and mis¬ 
takes, if logically carried out,” is a noble and a glorious 
theory, “and the cause of humanity has been not a little 
indebted to it.” ^ 

In his Theory of Politics^ published thirteen years 
later, there is an even more definite repudiation of the 
state of nature concept, the social compact theory, and 
the whole “metaphysical theory of natural human 
equality.” ^ Governments, he writes, sprang not from 
the deliberate plans of men, but out of the constitution 
of human nature long before men had become reflective 
enough to perceive their practical benefits.^ So far as 
concerns the right to exercise the powers of government, 
it is largely a question of might. But these powers must 
be exercised in accordance with the principles of natural 
law: 


^ Despotism in Americat p. 169. 
2 Theory of Politics, pp. 26-28. 

^ Ibid., p. 20. 
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... as the actual superiority on the part of the rulers consti¬ 
tutes the only basis upon which government can securely rest, 
so the might to govern must of necessity carry with it the 
right to govern; and in this sense, — and a very important 
sense it is too, — Might does actually make Right. . . . Those 
who have the might to govern have the right to govern, but 
not to govern tyrannically. . . . All rulers are morally bound 
to use that power which the constitution of nature has put 
into their hands, not to the injury of others, or for their own 
special benefit, but for the common good of the nation . . . 
not in accordance with their own arbitrary will and pleasure, 
but in conformity to the higher law of moral obligation. . . } 

The old, individualistic theory of the functions of 
government should be discarded. Governments, prop¬ 
erly considered, are not necessary evils, to be submitted 
to as such, and to be limited to the narrowest possible 
range of duties and powers. Government is “an ordi¬ 
nance of God and nature, — as much so as the change of 
the seasons or the necessity of labor.” It may be at¬ 
tended by certain inconveniences, but it is nevertheless 
“beneficient and fruitful in good; at all events, an in¬ 
evitable law to which society must conform.” ^ 

A much more elaborate, as well as more extravagant 
and amusing, development of this theme is found in the 
books and essays of George Fitzhugh.^ His two vol¬ 
umes and most of his earlier articles were motivated 
chiefly by his desire to present a defence of slavery, but 

^ Theory of Politics, p. 20. 

* Ibid., p. 28. A very minor production of the period is the anonymous 
Essay on Political Society. The principal thesis of this book is that the princi¬ 
ples of politics may be deduced from a few axioms of natural justice. See 
especially pp. 23, 25, 26, 31. 

* I have summarized his political philosophy in “George Fitzhugh on the 
Failure of Liberty,’/ Southwestern Pol, and Soc, Sc. Quart., vi (December, 
1925), 219. 
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they nevertheless contain an unusually extensive survey 
of the problems of political philosophy, and they are of 
particular interest to the student of natural law. 

Near the beginning of his first book, Sociology jor the 
South (1854), we find a general denunciation of the 
methods and conclusions of philosophers. It appears 
that they are “the most abstracted, secluded, and least 
observant of men. Their premises are always false, be¬ 
cause they see but few facts; and hence their conclusions 
must also be false.” ^ He believes, moreover, that there 
is not, and cannot be, a true moral philosophy — by 
which he seems to mean a philosophy which explains 
“first causes and ultimate effects.” So far, there is little 
to indicate that Fitzhugh will be content to place any 
confidence at all in a concept of natural laws. But im¬ 
mediately after this sweeping denial of the possibility of 
a “true” moral philosophy he goes on to say, with ad¬ 
mirable modesty and self-restraint, ''We shall build up 
no system, attempt to account for nothing, but simply 
point out what is natural and universal, and humbly try 
to justify the ways of God to man.” A similar reluc¬ 
tance to deal in any of the generalizations of the natural 
law philosophy evidently prompted him to write, “Man 
is, by nature, the most social and gregarious, and, there¬ 
fore, the least selfish of animals.” ^ All of the political 
philosophies of modern times, he believes, are false, be¬ 
cause they fail to take account of half of human nature. 
All were built on the premise of competition: they ignore 
or reject the nobler and more important side of human 
nature. Benevolence “is as universal a motive of human 

^ Sociology for the South, p. 10. 

2 Cannibals All (1857), pp. 55-56. 
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conduct, as mere selfishness/’ In other words, modern 
political philosophy is based upon an erroneous interpre¬ 
tation of natural law. 

For the theory of the state of nature and the social 
compact he has no sympathy. Man did not form so¬ 
ciety; he was born a member of it. Nature formed it for 
him, just as it did for the bees and ants. Man is a mem¬ 
ber of society, and, as such, he has “no rights whatever, 
as opposed to the interests of society.” He never ceded 
any rights to it, for he had none to cede. The only 
binding principle is the good of the social whole; the in¬ 
dividual’s rights are subordinate thereto, and society 
may make any use of him that will promote the good of 
the whole. Government is the creature of society, and 
its powers are derived from the consent of the governed, 
but it is the consent of the whole, not of any of its parts.^ 

Not a few philosophers of the last few centuries, he 
says at another place, have made the tremendous error 
of holding that a frequent recurrence to fundamental 
principles is a thing highly to be desired. Such philoso¬ 
phy is dangerous. It is “fit to be sported only by the 
Isms of the North and the Red Republicans of Europe. 
With them no principles are considered established and 
sacred, nor will ever be.” ^ The only sound way by which 
the results they seem to desire can be obtained is by 
long study of the laws of nature and by experiment, 
not by revolution. “When society has worked long 
enough, under the hand of God and nature, man ob¬ 
serving its operations, may discover its laws and con¬ 
stitution.” ^ The laws of God and nature, that is to say, 

^ Sociology for tjie South, pp. 25-26. ^ Cannibals All, p. xiv. 

2 Sociology for the South, p. 176. 
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are to be discovered, not by the use of abstract reason, 
but by observation. 

The world is beginning to be satisfied, that it is much safer 
and better, to look to the past, to trust to experience, to fol¬ 
low nature, than to be guided by the ignis fatuus of a priori 
speculations of closet philosophers. . . . 

Moses and Confucius, Solon, Lycurgus and English Alfred, 
were Reformers, Revisors of the Code. They, too, were phi¬ 
losophers, but too profound to mistake the province of phi¬ 
losophy and attempt to usurp that of nature. They did not 
frame government on abstract principles, they indulged in 
no a priori reasoning; but simply lopped off what was bad, 
and retained, modified what was good in existing institu¬ 
tions. . . } 

These empirically derived laws of nature teach us that 
the world wants, not liberty, but good government and 
plenty of it.^ In fact, the only really natural right of 
man is the right to be taken care of and protected: “to 
have guardians, trustees, husbands, or masters; in other 
words, they have a natural and inalienable right to be 
slaves.” ^ It is only the very exceptional person, about 
one in twenty, who is fitted by nature for liberty and 
command. The abstract principles of the Declaration of 
Independence and the Virginia bill of rights are “at war 
with all government, all subordination, all order.” ^ 
Nature has made men unequal; governments cannot 
make them equal. 

A similar dislike for the theory of natural equality and 
a similar reliance upon certain principles of natural law 

1 Ibid., p. 183. 

2 Ibid., pp. 30-33; Cannibals All, pp. 97 ff. 

^ Cannibals All, pp. 100-102. 

^ Sociology for the South, p. 175. 
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are found in the remarkable little treatise written by 
John C. Calhoun during the last two years of his life. 
Although the conclusions of his Disquisition on Govern¬ 
ment (1851) are almost the opposite of those reached by 
Hobbes, there is much of similarity of method between 
this book and the Leviathan. Both may be likened to an 
inverted pyramid, the basis (apex) being formed of a 
few laws of nature, and the broad top (base) composed 
of conclusions derived by logical deduction from these 
premises. Consequently, although after the first few 
pages of this book Calhoun does not many times refer to 
the laws of nature, the concept holds a position of the 
first importance in his political philosophy. The open¬ 
ing paragraphs express this so clearly and so concisely 
that they should be quoted at length. 

In order to have a clear and just conception of the nature 
and object of government, it is indispensable to understand 
correctly what that constitution or law of our nature is, in 
which government originates; or, to express it more fully and 
accurately, — that law, without which government would 
not, and with which, it must necessarily exist. Without this, 
it is impossible to lay any solid foundation for the science of 
government, as it would be to lay one for astronomy, without 
a like understanding of that constitution or law of the ma¬ 
terial world, according to which the several bodies composing 
the solar system mutually act on each other, and by which 
they are kept in their respective spheres. The first question, 
accordingly, to be considered is, — What is that constitution 
or law of our nature, without which government would not 
exist, and with which its existence is necessary. 

In considering this, I assume, as an incontestable fact, that 
man is so constituted as to be a social being. His inclinations 
and wants, physical and moral, irresistibly impel him to asso¬ 
ciate with his kind; and he has, accordingly, never been found. 
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in any age or country, in any state other than the social. In 
no other, indeed, could he exist; and in no other, — were it 
possible for him to exist, — could he attain to a full develop¬ 
ment of his moral and intellectual faculties, or raise himself, 
in the scale of being, much above the level of the brute cre¬ 
ation.^ 

Since universal experience demonstrates, he con¬ 
tinues, that society cannot exist without government, 
the question arises, “What is that constitution of our 
nature, which, while it impels man to associate with his 
kind, renders it impossible for society to exist without 
government.^” His answer is that the predominance of 
the individual over the social feelings leads to conflict 
between individuals, and hence to the need for a con¬ 
trolling power. Both society and government are, 
therefore, based upon natural laws; both are “of Divine 
ordination.” ^ But if government is divinely ordained, 
a constitution is the work of men. “Man is left to per¬ 
fect what the wisdom of the Infinite ordained, as neces¬ 
sary to preserve the race.” ^ 

The remainder of his argument has relatively little 
bearing upon the present subject, but there are a few 
references which should be mentioned. Although he 
does refer to the “right of suffrage,” he does not say 
that this is a natural right.^ And it is clear that he is 
opposed to the principle of natural equality. Liberty, in 
particular, is not for all. It is a reward to be earned, not 
a right of all. It is to be reserved for those who are ca¬ 
pable of profiting by its exercise. This principle “seems 
to be the result of some fixed law,” and every attempt 
to evade it will result in failure.^ 

* Works, 1 , 1-2. * Ibid., p. 5. ’ Ibid., p. 8. 

< Ibid., p. 12. ‘ Ibid., pp. 55-56. 
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In connection with his discussion of liberty he pays 
his respects to the state of nature theory. This state is 
really the most unnatural of all states, since man is a 
social animal. Such a state never existed and never 
could exist; it is inconsistent with the perpetuation and 
preservation of the race. Men were not born in it, there¬ 
fore, but were born in the social and political state, and 
instead of being born free and equal they are born sub¬ 
ject to the authority of their parents and of the laws 
and institutions of their country.^ 

An interpretation of natural law frequently to be met 
with in the history of European thought but rare in 
American political theory is that found in the various 
political writings of Orestes A. Brownson. In them the 
concept of natural law is identified, as in the early Puri¬ 
tan theory, with the law of God. But the interpretation 
of these rules is not the province of the individual, or 
even of the clergy taken separately; it is the infallible 
Roman Catholic Church, and only the Church, which is 
entitled to declare the true meaning of these fundamen¬ 
tal laws. 

For the traditional American theories of natural law 
Brownson has no toleration. It is a great mistake, he 
says, ‘'to represent the right of the majority as a natural 
right, an ordinance of God. It is not a natural right, but 
a mere civil regulation.” ^ At another place he says that 
he understands “very little uf what men mean by natu¬ 
ral law.” ^ But it is clear from his writings taken as a 
whole that he disagrees, not with the concept of a higher 
law, but with the concept of a higher law interpreted by 
any agency other than the Church. It would be diflScult 

* Works, I, 58. * Ibid., xv, 347. ^ Ibid., p. 824. 
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to find, even in the literature developed in the great 
struggles between pope and temporal rulers during the 
Middle Ages, a more thoroughgoing statement of this 
point of view than is to be found in his many essays. 

“All power is of God, and in the last analysis, no gov¬ 
ernment is legitimate that does not subsist by divine 
right. . . . No government of merely human origin is or 
can be legitimate.” ^ Whereas Lincoln seems to have 
believed that the voice of the people is the best indica¬ 
tion we have of the voice of God, Brownson asserts the 
doctrine that the will of the majority may be wrong, and 
that it should not prevail if wrong. A citizen of a coun¬ 
try whose independent existence was founded on revo¬ 
lution, he denies that right, except when the Church, 
“as the representative of the highest authority on earth, 
determines when resistance is proper, and prescribes its 
forms, and its extent.” ^ 

From his principle that “the people of this country 
have not made, and could not make, our political con¬ 
stitution” he draws the conclusion that God, in impos¬ 
ing this particular system, predetermined its continua¬ 
tion.^ It is “ a universal law ” that there is no progress of 
human nature. Instead of a theory of progress, he holds 
to a theory of recurrent cycles of growth, decline, and 
decay. No nation, it seems, can avoid old age and ulti¬ 
mate death. 

He makes it clear that his concept of the higher law 
should not be confused with that of the Abolitionists. 
“They cannot appeal to the law of God, for, having no 
authority competent to declare it, the law of God is for 

1 Ihid., pp. 347-348. 2 pp. 397-398. 

3 Ihid.y pp. 562 ff. 
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them as if it were not.” ^ Such an appeal to the higher 
law as that made by the Abolitionists in their opposition 
to the Fugitive Slave Law is the negation of all govern¬ 
ment. The civil authorities are ordained of God, and by 
Him given the right to command and to enforce obedi¬ 
ence. Any act against duly ordained and constituted 
authority is forbidden by God’s law, unless the infallible 
Church, as the sole interpreter on earth of that law, de¬ 
clares otherwise. 


As has already been pointed out in this study, the con¬ 
cept of natural law was generally discarded, and fre¬ 
quently explicitly repudiated, by American political 
theorists after the Civil War. This is true in systematic 
writings, as in nearly all controversial speeches and 
writings. There are but a very few exceptions to this 
rule; probably the only one of importance is Theodore 
Woolsey’s Poliiical Science, or the State Theoretically and 
Practically Considered, And although this work was not 

^ Works j XVII, 12. A somewhat diflferent interpretation of natural law by 
a leading Roman Catholic of the present time is expressed in John A. Ryan’s 
Distributive Justice (2nd ed., 1927) and Declining Liberty and Other Papers 
(1927). He holds to the faith, now rare among political scientists, in natural 
rights. “A natural right,” he says,“ is a right derived from the nature of the 
individual, and existing for his welfare. . . . Since a natural right neither 
proceeds from nor is primarily designed for a civil end, it cannot be annulled, 
and it may not be ignored by the State.” (Distributive JusticCy p. 57.) He 
does, however, like Brownson, rely not a little on the interpretation of his 
Church. See, for example, his treatment of the right of private landowner- 
ship, ibid.y pp. 61-66. See also Ryan and M. F. X. Millar, The State and the 
Church (1922). In Declining Liberty he concludes that “it is the duty of the 
State to protect all natural rights” (p. 240). He believes that the employee 
has a natural right to a decent livelihood, but he also believes, with Leo 
XIII, that there is no natural right to an unlimited freedom of speech (ibid.y 
pp. 30,39). The prohibition laws, he says, do not necessarily violate a natural 
right, because they do not violate a right indispensable to human welfare 
(ibid., p. 54). 
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published until 1877, it was based upon lectures de¬ 
livered at Yale between 1846 and 1871, and so really 
belongs to the earlier period of thought. Certainly his 
interpretation of natural law is of the old rather than 
the new.^ 

He begins his study of the state by saying that some 
things must be assumed. His major assumption is ""the 
personality and responsibility of man as a free moral 
being.” He assumes also ""a moral order of the world, 
not founded on utilities that are in such a sense discover¬ 
able by man that he could construct a system of laws for 
human actions upon them.” ^ He discards the ""greatest 
happiness” principle; it is of no use — indeed, it is 
harmful — in the realm of politics. In other words, he 
premises a universal law made for man, not by man. A 
major rule of this universal law is that no state has the 
right to exist if it is not a just state.^ And, if it is to be 
just, it must be based upon a ""true view of human 
rights.” The Utilitarian theory, he writes at a later 
point, holds that the duty of obedience proceeds from 
the bidding of a superior power. This is "" a most gloomy 
system, by which power — not right and righteous law 
— but power, is constituted the ruler of the world.” ^ 
According to the tenets of this philosophy, the individ¬ 
ual is not expected to ask whether the commands 
issued are ""conformed to reason, to the nature of man, 

^ The short paragraph in C. E. Merriam’s American Political Ideas^ 
p. 37S, on Woolsey’s theory of natural rights is quite misleading. According 
to Professor Merriam, Woolsey “repudiated the classical doctrine of natural 
rights.” This is correct only in a limited and relatively unimportant sense. 
He docs not mention Woolsey’s sympathetic exposition and extensive use of 
the concept. R. G. Gettell, op. cit., p. 401, also says that Woolsey “rejected 
the doctrine of natural rights.” 

* Political Science, i, 1. * Ibid., p. 2. ^ Ibid., p. 130. 
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to a moral sense, or even to the rules for securing the 
highest happiness of the whole/’ 

It is true that he opposes the concept of a state of na¬ 
ture, and that he does not like the term “natural law.” ^ 
But his emphasis upon the principle of a universal law, 
together with his acceptance and extensive use of the 
natural rights theory, would seem to mean that he is a 
stout believer in at least certain aspects of the natural 
law concept, no matter what terminology he chooses to 
use. By natural rights he means those rights which 
“grow out of our nature, and may be inferred from the 
destination to which it points us.” Those rights, there¬ 
fore, are natural “which, by fair deduction from the 
present physical, moral, social, religious characteristics 
of man, he must be invested with, and which he ought to 
have realized for him in a jural society, in order to fulfill 
the ends to which his nature calls him.” ^ 

Throughout the remainder of Part I of his work he 
elaborates upon his theory of natural rights. In chap¬ 
ter ii he discusses “Particular Rights,” and it is evident 
that he there abides by his premises: these rights are 
from nature, not from the state. In this and the follow¬ 
ing chapter, “Some Opinions on Justice, Natural Law, 
and Natural Rights,” he demonstrates his familiarity 
with a very wide range of political and legal literature. 
He has many references to and quotations from authors 
ancient and modern, from Roman law and American 
law. But his interpretation of natural rights is rela¬ 
tively little affected by this breadth of learning. He 
chooses from his sources all references or quotations 
which are in keeping with his own notions of justice, or, 
perhaps it would be more accurate to say, with the tra- 

^ Political Science, i, p. 4. ^ Ibid., pp. 24-26. 
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ditional American doctrines of natural rights. His 
theory of the rights of life, limb, property, contracts, 
association, free speech, freedom of worship, and the 
like, varies virtually not at all in any fundamental re¬ 
spect from earlier interpretations by his countrymen. 

Nor is it only in this introductory part of his volume 
that Woolsey relies upon rights derived from nature. In 
his discussion of the limits of state power he returns to 
the principle that the rights inherent in the moral per¬ 
sonality of men place bounds to the jurisdiction of civil 
authority.^ His marked divergence from certain of the 
doctrines which were beginning to be popular in this 
country when his book appeared is further illustrated in 
chapter ix, which deals with ‘‘Some Points of Political 
Ethics Examined.” 

With almost no exceptions, the systematic studies 
which have appeared since Woolsey's day may be di¬ 
vided into two groups: those in which the natural law 
concept is not discussed, and those in which it is specifi¬ 
cally rejected. With the first group we are not concerned. 
The second will be discussed in Chapter IX.^ 

' Ibid.t pp. 263-281. A more recent and more popular version of this 
point of view is stated in Lyman Abbott’s Rights of Man (1901). Govern¬ 
ment, he says, “is formed to protect the rights of man” (p. 80). His treat¬ 
ment of these rights which, he seems to believe, come from God and nature 
adds nothing to earlier interpretations, and is itself too unclear and too con¬ 
fused to be worth examination. Far more confused and confusing, however, 
is the theory of natural law expressed in Frank Exline’s Politics (1922). 
In this book natural law is so fantastically dealt with that a serious attempt 
at analysis would be inexcusable. See, for example, pp. 7-12, 14-16. 

* One exception to this classification is noted above, p. 276, n. 1. An¬ 
other exception, although of a different kind, is Woodrow Wilson’s The 
State (1889). Wilson’s interpretation was frankly that of Huxley — in 
other words, an interpretation which had little or no relation to politics, 
and was intended to apply only in the natural sciences. Aside from quoting 
and paraphrasing Huxley’s statement, Wilson makes no use of the con¬ 
cept. (See pp. 630-631.) 
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CONSTITUTIONAL INTERPRETATION 

T he problems of legal and of political philosophy 
are not capable of complete separation; in some 
cases there is virtual identity, in others they form two 
phases of an indivisible context. However, it has been 
necessary in this study to adhere as closely as possible 
to the political aspect of the problem of natural law, 
for the legal aspect is in itself a subject of probably 
equal extent. It seems desirable to depart from this 
limitation so far as concerns one field of legal theory, 
that having to do with the interpretation of written 
constitutions. Here there is no possibility of any very 
real separation between the legal and the political; the 
problems are in part those of the jurist, in part those of 
the political scientist. The institution of judicial re¬ 
view, particularly *?s it has been applied during the past 
half-century, makes the constitutional law of the United 
States a subject of unusual interest for the student of the 
history of political ideas. Moreover, it is a subject of 
especial importance in the history of the natural law 
concept in the United States, for whereas this concept 
has gradually been abandoned or repudiated by virtu¬ 
ally all political theorists, and, since the Civil War, has 
been of no particular significance in political writings, 
the same concept has not only continued to be of im¬ 
portance in constitutional law, but has actually been of 
increasing importance since about 1875. Principles de- 
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veloped mainly in the realm of political theory have 
been put to new uses in the work of building the law of 
the Constitution. 

Before surveying the more important judicial opin¬ 
ions which, in one way or another, deal with the idea of 
natural law, it will be worth while to indicate the atti¬ 
tude toward this concept of those jurists whose writings 
on the general subject of law, or on constitutional law" in 
particular, have been of outstanding significance in the 
development of American constitutional law. 

James Wilson, one of the principal authors of the 
Federal Constitution, was also one of the members of 
the first Supreme Court. Shortly after he was appointed 
to that position he was appointed professor of law at the 
College of Philadelphia. In 1790 he delivered the first 
course of law lectures to be given at that institution. 
These lectures dealt rather with the general principles of 
law than with the particular subject of constitutional 
law. But if his lectures do not deal with the meaning 
of the Constitution, they do give us the best statement 
we have of the considered legal theories of one of the 
founders of American constitutional law. It will be re¬ 
membered that Wilson’s Considerations on the Nature and 
Extent of the Legislative Authority of the British Parlia¬ 
ment had demonstrated a stout faith in the concept of 
natural law. The purpose and form of his lectures were 
entirely different, but they show that, in this respect, 
there is no deviation from his earlier point of view.^ His 
frequent references to Burlamaqui, Pufendorf, Locke, 
Blackstone, Paley, Hooker, Rutherford, Cicero, and 

^ The prijicipal discussion of natural law is found in ch. iii of the Lectures. 
I have used the Bird Wilson edition of his Works (1804). 
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other exponents of the natural law philosophy indicate 
that his chief sources for the general principles of law 
were much the same as those from which he and other 
leaders of the Revolution had drawn their philosophical 
weapons during the years of that controversy. 

He begins chapter ii, ‘‘Of the General Principles of 
Law and Obligation,” with this statement: “Order, pro¬ 
portion, and fitness pervade the universe. Around us, 
we see; within us, we feel; above us, we admire, a rule 
from which a deviation cannot, or should not, or will not 
be made.” Even the great Author and Ruler of all 
things “works not without an eternal decree.” Law is, 
therefore, universal.^ After an extensive discussion of 
the possible definitions of law, he comes to the conclu¬ 
sion that there are two classes of law, divine and human. 
Natural law is one phase of the law of God. It is that 
part of divine law which is intended, first, for the gov¬ 
ernment of the irrational and inanimate parts of creation, 
and, second, for the government of man.^ So far as it 
applies to man it is to be discovered by resort to the 
holy Scriptures and the use of the reason and the moral 
sense. Human law, that is, municipal law and the law 
of nations, must depend for its ultimate sanction upon 
this law of nature. He disagrees with Blackstone’s 
theory that human law involves a command by a supe¬ 
rior to an inferior.^ The laws of nature, it is true, are 
imposed by the supreme Legislator, who “has a su¬ 
preme right to prescribe a law for our conduct”; but 
human laws are not the commands of a superior; rather 
are they the applications of the principles of law to 

1 WorlcSy I, 55. 2 Ihid.y pp. 103-104. 

^ Ihid.y pp. 107-108. 
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particular affairs. He, in other words, reverses Hobbes’ 
dictum. To Wilson it is not authority, but reason, that 
maketh a law. 

Between beings, who, in their nature, powers, and situ¬ 
ation, are so perfectly equal, that nothing can be ascribed to 
one, which is not applicable to the other, there can be neither 
superiority nor dependence. With regard to such beings, no 
reason can be assigned, why any one should assume authority 
over others, which may not, with equal propriety, be assigned, 
why each of those others should assume authority over that 
one. To constitute superiority and dependence, there must be 
an essential difference of qualities, on which those relations 
may be founded.^ 

There is in all people a ‘‘power of moral perception.” 
By the use of that power we determine what is right and 
what wrong. “About these there may be mistakes; but 
this destroys not the inference, that the things are, and 
are universally acknowledged — that they are of na¬ 
ture’s impression, and by no art can be obliterated.” It 
is an essential instrument to the determination of the 
principles of natural law. Its operations are assisted by 
the use of reason, which “contributes to ascertain the 
exactness, and to discover and correct the mistakes, of 
the moral sense.” Reason and conscience together can 
do much, but they stand in need of support and assist¬ 
ance. This is given us in the revealed word of God, the 
Bible. By the use of all three of these we discover the 
rules of the universal and immutable law of nature. 

This law, or right reason, as Cicero calls it, is thus beauti¬ 
fully described by that eloquent philosopher. “ It is, indeed,” 
says he, “ a true law, conformable to nature, diffused among 

1 Ihid., p. 108. 
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all men, unchangeable, eternal. By its commands, it calls 
men to their duty: by its prohibitions, it deters them from 
vice. To diminish, to alter, much more to abolish this law, is 
a vain attempt. Neither by the senate, nor by the people, can 
its powerful obligation be dissolved. It requires no interpreter 
or commentator. It is not one law at Rome, another at 
Athens; one law now, another hereafter: it is the same eternal 
and immutable law, given at all times and to all nations: for 
God, who is the author and promulgator, is always the sole 
master and sovereign of mankind.”^ 

Wilson also agrees with that commonplace of seven¬ 
teenth- and eighteenth-century political theory, a state 
of nature.^ But he believes that it is not as free as the 
civil state, and it is certainly not the proper setting in 
which to study human nature, or from which to derive 
the laws of morality. Following Aristotle, he would 
have us learn the laws of nature from man as he is to be 
found in his most perfect, not in his savage, state.^ 

Although the laws of nature, in his opinion, are im¬ 
mutable, it does not follow that man’s interpretation of 
them must remain forever fixed and constant. As the 
knowledge of mar increases, so will he gain a progres¬ 
sively higher standard of morality. 

It is the glorious destiny of man to be progressive. . . . Our 
progress in virtue should certainly bear a just proportion to 
our progress in knowledge. Morals are undoubtedly capable 
of being carried to a much higher degree of excellence than the 
sciences, excellent as they are. Hence we may infer, that the 
law of nature, though immutable in its principles, will be pro¬ 
gressive in its operations and effects. Indeed, the same im¬ 
mutable principles will direct this progression. In every 
period of his existence, the law, which the divine wisdom has 

^ iVorks, p. 141. * Ibid., p. 385. ^ Ibid., p. 130. 
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approved for man, will not only be fitted to the contemporary 
degree but will be calculated to produce, in future, a still 
higher degree of perfection.^ 

Like his contemporary Nathaniel Chipman, Wilson has 
a rather clearly worked out theory of human progress. 
In its essentials this doctrine is in harmony with the 
view of a natural law with a changing content that has 
gained popularity among recent jurists on the Con¬ 
tinent. 

He ends his discussion of the law of nature with the 
observation that, although many books on this subject 
have been written, all of them have been inadequate, 
and “a more perfect work than has yet appeared upon 
this great subject, would be a most valuable present to 
mankind.’’ ^ 

Nor is Wilson’s analysis of the natural law concept a 
mere preliminary flourish, an obeisance to the termi¬ 
nology of the current political and legal theory. Unlike 
Blackstone, he carries his theory of natural law over 
into the portions of his work where it may be used to 
help in solving the problems with which he deals. In¬ 
deed, in his discussion of the law of nations, he argues 
that Grotius did not give a suflSciently important posi¬ 
tion to natural law. That great writer, he says, made a 
mistake in considering the law of nations and the law of 
nature to be different bodies of law, and in holding that 
the former rests solely upon the consent of states.^ Only 
a part of the law of nations is based upon consent, and 
it is more proper to consider the whole of this body of 
law as a part of the law of nature: “The law of nature, 

1 Ibid., pp. 142-143. * Ibid., p. 144, 

* Ibid., p. 148. 
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when applied to states or political societies, receives a 
new name, that of the law of nations.” 

It is beyond the scope of this study to consider with 
any thoroughness Wilson’s treatment of the principles of 
private or municipal law. But it should be noted that his 
main assumption here is that government is formed “to 
secure and to enlarge the exercise of the natural rights of 
its members, and every government, which has not this 
in view, as its principal object, is not a government of 
the legitimate kind.” ^ He is in sharp disagreement 
with the theory of Burke that when man enters civil 
society he makes a surrender in trust of the whole of his 
natural rights, in order that he may secure the blessings 
of civil liberty. To the contrary, says Wilson, man’s 
rights are added to and made more secure when he en¬ 
ters a politically organized society. In the fields of law 
regulating property, character, liberty, and safety the 
central problem is ever the application of the appro¬ 
priate principles of natural law to the specific questions 
of human conduct and human relationships.^ 

It has often been pointed out that, throughout the 
whole of the formative period of American law. Black- 
stone’s Commentaries retained its popularity. In addi¬ 
tion to the various English editions of this work, several 
American editions were pr^^pared. One that is of interest 
for the purposes of this study is that published by the 
Virginia jurist St. George Tucker, in 1803. To the orig¬ 
inal text he added lengthy appendices dealing with the 
bearing of Blackstone’s ideas upon American political 

^ Works, II, 466. 

2 Ibid.y pp. 467-497. See also vol. iii, part 3, chs. ii-vii, for his interpre¬ 
tation of natural law in the field of criminal law. 
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and legal institutions. That he was in complete sym¬ 
pathy with Blackstone’s theory of a supreme law of na¬ 
ture and of the absolute rights of men derived there¬ 
from is demonstrated by the appendices to the first two 
volumes. Thus he says that “all men being by nature 
equal, in respect to their rights, no man nor set of men, 
can have any natural, or inherent right, to rule over the 
rest.’’ ^ But his assertion of the natural equality of 
rights as being “indispensably necessary” to the exist¬ 
ence of a democracy is met by the patent fact of in¬ 
equality, and, like many other Americans, he appeals to 
the law of nature for justification of this condition. “By 
equality, in a democracy, is to be understood, equality of 
civil rights, and not of condition. Equality of rights 
necessaily produces inequality of possessions.” By the 
law of nature every man is given a right to use his facul¬ 
ties in an honest way, and to enjoy the fruits of his 
labor. Since, by the same law, some men have more 
strength, or more skill, or more health, or more industry, 
than others, the products of their labor must be various, 
and their property consequently unequal.^ 

In discussing the rights of individuals Tucker follows 
the point of view so often set forth during the previous 
generation. “The right of personal opinion,” for ex¬ 
ample, “is one of those absolute rights which man hath 
received from the immediate gift of his Creator.” ^ Be¬ 
fore the establishment of the “American republics” the 

^ Commentaries^ vol.i, Appendix, p. 8. See also Henry St. George Tucker, 
A Few Lectures on Natural Law (1844). This book, by a professor of law in 
the University of Virginia, contai/is an extended defence of the proposition 
that all human laws derive their validity from natural law. 

2 Ibid., p. 28. 

^ Ibid.f II, Appendix, p. 3. 
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tendency of all governments was to attempt to suppress 
this natural right, but without success. And in this 
country the bills and declarations of rights expressly re¬ 
serve and secure such rights to the people. Among the 
other absolute rights of Americans thus reserved are 
those of conscience and religion, and of freedom of 
speech and of the press.^ 

Chancellor Kent’s famous Commentaries on American 
Law is another work which has exercised a powerful in¬ 
fluence upon the thinking of American lawyers and 
judges. Like the other jurists of his time in this country, 
Kent was a Arm believer in the concept of natural law. 
The science of public law, he says, should not be sepa¬ 
rated from ethics, particularly in the case of interna¬ 
tional law.^ Natural law is one of the most important 
sources of that branch of the law. He expressed admira¬ 
tion for the sense of justice of Lords Coke and Hobart, as 
manifested in their opinions in Dr. Bonham’s Case and 
in Day v. Savage, in declaring that acts of Parliament 
contrary to equity and reason should be held void, al¬ 
though he also recognized that Blackstone’s statement 
as to the omnipotence of Parliament was legally sound 
doctrine in England.^ In the United States every act 
contrary to the true intent of our constitutional system 
is void. 

2 Commentaries, ii, 11 ff. In one of the earliest and most widely used digests 
of American law, that of Nathan Dane (1824), there is frequent reference to 
the concept of natural law. This statement is particularly in point: “... the 
civil state enforces this law of nature that binds each man to regard the rights 
of others; that the civil laws of a state are those of nature modified and per¬ 
fected in a manner suitable to it, and to the advantage of society; that the 
commands of sovereigns manifestly against the law of God, natural or re¬ 
vealed, are not to be obeyed.'" (vi, 626-627. See also pp. 429, 431, 433.) 

2 Commentaries (12th ed., by Holmes), i, 3 ff. 

3 Ibid., p. 449. 
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His discussion of the rights of persons is based 
throughout upon a very individualistic interpretation of 
the theory of natural rights. These rights “are either 
absolute, being such as belong to individuals in a single, 
unconnected state; or relative, being those which arise 
from the civil and domestic relations.’’ ^ The absolute 
rights of individuals may be classified into “the right of 
personal security, the right of personal liberty, and the 
right to acquire and enjoy property. These rights have 
been justly considered, and frequently declared, by the 
people of this country, to be natural, inherent, and in¬ 
alienable.” They have consequently enumerated and 
set forth the more important of these rights in their 
bills of rights; these “muniments of freemen” are the 
best evidence “of the deep and universal sense of 
the value of our natural rights.” ^ His treatment of the 
meaning and legal effect of the bills of rights is too long 
to discuss here, but a few examples will illustrate his 
point of view. 

In dealing with the right of self-defence, he says that 
there are certain cases in which this right may justly be 
invoked; in such instances the law of nature may not be 
superseded by the law of society.^ Furthermore, in case 
of governmental oppression the ultimate resort of any 
people is the natural right of revolution. 

When the government established over any people be¬ 
comes incompetent to fulfill its purpose, or destructive to the 
essential ends for which it was instituted, it is the right of 
that people, founded on the law of nature and the reason of 

^ Ihid.y II, 1. 2 Ihid.^ pp. 4, 8. 

3 Ihid.y p. 15. Most of the rights of citizens in their domestic relations 
are, says Kent, derived from the law of nature. {Ibid., p. 39.) 
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mankind, and supported by the soundest authority, and some 
very illustrious precedents, to throw off such government, and 
provide new guards for their future security.^ 

It is to be noticed that the sound authorities and illus¬ 
trious precedents are not the source of the right; they 
merely confirm it. 

In addition to the rights of personal and collective 
liberty, the laws of nature afford protection to the prop¬ 
erty of the members of society. A law which would at¬ 
tempt to divest the title to property lawfully secured 
would be clearly void unless it proceeded in accordanee 
with the securities prescribed by the principles of natu¬ 
ral equity. Compensation, for example, is an essential 
attendant on the due and constitutional exercise of the 
power to deprive an individual of his property without 
his consent, “and this principle in American constitu¬ 
tional jurisprudence is founded in natural equity, and is 
laid down by jurists as an acknowledged principle of 
universal law.” ^ 

Justice Story’s sympathy with the principle that natu¬ 
ral law affords strong protection to the vested rights of 
property holders has already been made clear by the 
citations from his speeches in the Massachusetts con¬ 
stitutional convention.^ His adherence to the concept of 
natural law is again affirmed in his Commentaries on the 
Constitution of the United States (1833). There he ex¬ 
pounds the theory of Wilson and Hamilton that since all 
essential rights are inherent in the people, and since the 
government is at all times responsible to them, the sys¬ 
tem is itself suflScient guarantee of the rights of its 


^ Commentaries^ r, 209. 


2 Ihid., II, 339. 


® See above, p. 196. 
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citizens.^ Again he says that we must never forget that 
‘‘our constitutions of government are solemn instru¬ 
ments, addressed to the common sense of the people and 
designed to fix, and perpetuate their rights and their 
liberties.” ^ Indeed, it is true of every free government 
that its fundamental maxims require that the rights of 
personal liberty and private property be held sacred. 
“The people ought not to be presumed to part with 
rights so vital to their security and well being, without 
very strong and positive declarations to that effect.” ^ 
Even more sacred are the rights of conscience; they are 
beyond the reach of any human power. “They are given 
by God, and cannot be encroached upon by human 
authority, without a criminal disobedience of the pre¬ 
cepts of natural, as well as revealed religion.” 

It is doubtful whether any treatise has exercised a 
greater influence upon the development of American 
constitutional law since the Civil War than* T. M. 
Cooley’s Constitutional Limitations (1868). This, as also 
his well-known edition of Blackstone’s Commentaries^ 
reflects throughout the influence of the theory of natural 
rights. For example, in dealing with the bills of rights 
he says that “we must not commit the mistake of sup¬ 
posing that, because individual rights are guarded and 
protected by them, they must also be considered as 
owing their origin to them. These instruments measure 
the rights of the rulers, but do not measure the rights of 
the governed.” ^ He quotes the argument of Hamilton 
in number eighty-four of the Federalist to the effect that 
bills of rights are unnecessary, and dubs it “specious 

' Commentariesi § 1859. * Ibid,, § 1908. ^ Ibid,, § 1399. 

^ Constitutional Limitations (2nd ed.), p. 36. 
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reasoning.” ^ On that subject he agrees entirely with the 
views of Jefferson.2 But nevertheless he argues that 
some rights, including the rights of property, are so 
essential that they should receive the protection of the 
courts even in the absence of specific provisions in bills 
of rights. 

The bills of rights in American constitutions forbid that 
parties shall be deprived of property except by the law of the 
land; but if the prohibition had been omitted, a legislative 
enactment to pass one man’s property over to another would 
nevertheless be void. If the act proceeded upon the assump¬ 
tion that such person was justly entitled to the estate, and 
therefore it was transferred, it would be void, because judicial 
in its nature; and if it proceeded without reasons, it would be 
equally void, as neither legislative nor judicial but a mere 
arbitrary fiat.® 

Of more recent years the treatises on constitutional 
law have had less to say of the doctrine of natural 
rights. With the exception of the somewhat popularized 
books on the general principles of constitutional govern¬ 
ment,^ they have usually been limited to an exposition 
of the vast body of constitutional law developed in the 

1 Constitutional Limitations (2nd ed.), pp. 255-258. 

2 See his edition of Blackstone, p. 124, n., for his interpretation of the 
American bills of rights on the basis of Blackstone’s theory of the absolute 
rights of individuals. 

* Constitutional Limitations (8tb ed., 1927), p. 356. 

* See, for example, M. F. Morris’s History of the Development of Consti¬ 
tutional and Civil Liberty (1898). “That all men are created free and equal 
is not only an axiom of our Declaration of Independence, but likewise a fun¬ 
damental dogma of our Revealed Religion.” (P. 9.) “Our civilization is 
based upon the Ten Commandments, which are merely the si>ecific enunci¬ 
ation of the principles of Natural Law. All human law has its sanction solely 
in the law of God; and without such divine sanction there can be no possible 
basis for human law.” The Creator has merely given to man “the liberty to 
elaborate the details of the great scheme according to his own devices and 



CONSTITUTIONAL INTERPRETATION 


293 


decisions and opinions of the courts, and particularly of 
the Federal Supreme Court. But in the court decisions 
themselves the natural law tradition did not die so 
quickly, and, indeed, there are excellent reasons for be¬ 
lieving that this concept has been made the philosophi¬ 
cal foundation for some of the most important parts of 
the contemporary system of constitutional law. 

A very considerable portion of the usage of natural 
law in the opinions of the courts has had to do with the 
rights of private property. One of the early examples of 
this is found in the statement by Justice Paterson in 
Van Horne’s Lessee v. Dorrance: 

. . . it is evident that the right of acquiring and possessing 
property, and having it protected, is one of the natural, in¬ 
herent and inalienable rights of man. . . . The legislature 
therefore had no authority to make an act divesting one citi¬ 
zen of his freehold, and vesting it in another, without just 
compensation. It is inconsistent with the principles of reason, 
justice and moral rectitude. . . } 

with reference to his surroundings, but always with due regard to the great 
purpose which such human methods as man might invent were intended to 
supplement . . . human law derives its sanction from God.” (Pp. 173-174.) 

See also J. M. Beck, The Constitution of the United States (1924). At one 
place the former Solicitor-General finds that “the excessive emphasis upon 
the rights of man . . . has contributed to this malady [aversion to work and 
failure to render due submission to constituted authority] of the age.” 
(P. 303.) But a few pages later he makes a plea for ‘‘the spirit of individual¬ 
ism,” and says that “the greatest and noblest purpose of the Constitution 
was ... to maintain in the scales of justice a true equilibrium between the 
rights of government and the rights of an individual. ... It defended the in¬ 
tegrity of the human soul.” In the United States these “fundamental princi¬ 
ples of liberty . . . are part of the fundamental law.” (P. 316.) 

^ 2 Dallas 304, 310 (1795). For this and many of the other references in 
the remainder of this chapter I am indebted to Professor C. G. Haines’s 
Revival of Natural Law Concepts (1930), and to the same author’s “Law of 
Nature in State and Federal Judicial Decisions,” Yale Iaiw Journal, xxv 
(June, 1916), 617. 
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Much the same point of view is expressed in Chase’s 
opinion in Calder v. Bull: 

I cannot subscribe to the omnipotence of a state legislature, 
or that it is absolute and without control; although its author¬ 
ity should not be expressly restrained by the Constitution, or 
fundamental law, of the state. . . . The nature, and ends of 
legislative power will limit the exercise of it. This funda¬ 
mental principle flows from the very nature of our free Re¬ 
publican governments. . . . There are acts which the Federal, 
or State, Legislature cannot do, without exceeding their au¬ 
thority. There are certain vital principles in our free Repub¬ 
lican governments, which will determine and overrule an 
apparent and flagrant abuse of legislative power; as to author¬ 
ize manifest injustice by positive law; or to take away that 
security for personal liberty, or private property, for the 
protection whereof the government was established.^ 

Chief among the founders of American constitutional 
law was John Marshall. A maker rather than a follower 
of precedents, he never hesitated to argue from prin¬ 
ciples of right and justice. The statement in his opinion 
in The Schooner Exchange v. M’Faddon may be applied 
as well to a large proportion of his opinions: “In ex¬ 
ploring an unbeaten path, with few, if any aids, from 
precedents or written law, the court has found it neces¬ 
sary to rely much on general principles. . . .” ^ In an¬ 
other important opinion in the field of international law 
he says that if annexation of territory were to be fol¬ 
lowed by the confiscation of private property “that 
sense of justice and of right which is acknowledged and 
felt by the whole civilized world would be outraged.” ^ 

^ 3 Dallas 386, 388 1^1798). See also the statement of Justice Washington 
in Corfield v. Coryell, 4 Wash. C. C. 371, 380 (1823). 

* 7 Cranch 116, 136 (1812). 

3 United States v. Percheman, 7 Peters, 51 (1833). 
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Marshall, it is true, refers but rarely to the law of 
nature. Like the English lawyers, he ordinarily pre¬ 
ferred some other term. But it seems clear that his 
opinions contain many statements indicative of faith in 
that concept. Certainly he did not hesitate to go beyond 
the express statements of a written constitution to find 
bases for his decisions. Thus in Marbury v. Madison he 
holds that “the very essence of civil liberty certainly 
consists in the right of every individual to claim the pro¬ 
tection of the laws, whenever he receives an injury.’’ ^ 
Again, he speaks of acts which attempt to alter “the 
absolute rights of individuals.” ^ In United States v. 
Fisher he says that the court will not even suppose that 
the legislature designed to infringe upon the rights of 
the people or overthrow fundamental principles unless 
the intent be expressed with irresistible clearness.^ In 
Johnson and Graham’s Lessee r. M’Intosh he speaks of 
consulting those “principles of abstract justice, which 
the Creator of all things has impressed on the mind of his 
creature man, and which are admitted to regulate, in a 
great degree, the rights of civilized nations.” ^ The de¬ 
cision in this case, he says, rests mainly on the “prin¬ 
ciple of universal law” of the right of discovery.® 

Ever zealous for the protection of the rights of prop¬ 
erty, Marshall’s contribution of greatest importance to 
the development of the principles of vested rights was 
his interpretation of the obligation of contracts clause. 

1 1 Cranch 137, 163 (1803). 2 p. 171 . 

3 Cranch 258, 390 (1804). ^ 8 AVheaton 543, 572 (1823). 

^ Ibid., p. 595. See also Worcester v. Georgia, 6 Peters 515, 559 (1832), in 
which he said that “The Indian nations had always been considered as dis¬ 
tinct, independent political communities, retaining their original, natural 
rights, as the undisputed possessors of the soil.’* 
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The basic decision in this line of development is 
Fletcher v. Peck, and, although Marshall here had a 
constitutional provision upon which to rest his decision, 
he was by no means certain that it was sufficient. 

It may well be doubted whether the nature of society does 
not prescribe some limits to the legislative power; and if any 
be prescribed, where are they to be found, if the property of 
an individual, fairly and honestly acquired, may be seized 
without compensation. . . . 

It is, then, the unanimous opinion of the court, that in this 
case, the estate having passed into the hands of a purchaser 
for a valuable consideration, without notice, the state of 
Georgia was restrained, either by general principles which are 
common to our free institutions, or by the particular provi¬ 
sions of the Constitution of the United States, from passing 
a law whereby the estate of the plaintiff in the premises so 
purchased could be legally impaired.^ 

Story’s discipleship to Marshall is clearly indicated in 
a long line of decisions having to do with the protection 
of vested property rights. Thus in Terrett i\ Taylor he 
expresses in no uncertain language the doctrine that it 
would be contrary to the “principles of natural justice” 
and to “the fundamental laws of every free govern¬ 
ment” to permit a legislature to deprive a duly incor¬ 
porated business concern of its charter or its property 
without its consent.^ And in Wilkinson v, Leland he 
said that “the fundamental maxims of free government 
seem to require, that the rights of personal liberty and 
private property should be held sacred.” ^ Like most 

1 6 Cranch 87, 135, 139 (1810). 

2 9 Cranch 43, 52 (1815). 

^ 2 Peters 627, 658 (1829). In United States r. La Jeiine Eugenie, 2 
Mason 409 (1822), he said that the first source of the law of nations is the 
“general principles of right and justice.*’ 
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other American judges, he does not often speak of “nat¬ 
ural” laws, but he does do so occasionally, and his very 
frequent reference to “fundamental maxims” or “prin¬ 
ciples,” to the “principles of justice,” and to the “funda¬ 
mental laws of free or republican government” demon¬ 
strates his reliance upon the concept of a higher law 
than that enacted by legislatures, a law that is not writ¬ 
ten in constitutions but which is behind and beneath 
such documents, a law that man does not make but 
which he may discover and apply. 

In the decisions of state courts during the same 
period there are many examples of appeal to the same 
concept.^ A few of these may be cited here to illustrate 
the ways in which the concept was referred to and in¬ 
terpreted. In the cases of Dash v. Van Kleeck ^ and 
Gardnei v. Newburgh,^ Chancellor Kent expressed the 
doctrine, which he subsequently expounded in his Com¬ 
mentaries, of implied limitations upon legislative powers. 
He held that private property might not be taken by 
legislative enactment except in cases of public necessity. 
Lacking a provision in the constitution upon which to 
base his decision that fair compensation must be ac¬ 
corded, he said that principles of natural equity and “a 
deep and universal sense of justice” require this.^ 
Much the same point of view is found in the opinion of 
Chief Justice Hosmer of Connecticut in Goshen v, 
Stonington,^ and of Chief Justice Parker of Massa¬ 
chusetts in Rice r. Parkman.® In Bank of State i\ 
Cooper, Justice Green said: 

‘ See Haines, op. cit., chs. iv, v. 

* 7 Johns. (N. Y.) 477, 505 (1811). 

^ 2 Johns. Ch. 162, 166, 167 (1816). ‘ Cf. Haines, op. cit, p. 92. 

‘ 4 Conn. 209 (1822). • 16 Mass. 326 (1820). 
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There are eternal principles of justice which no govern¬ 
ment has a right to disregard. It does not follow, therefore, 
because there may be no restriction in the constitution pro¬ 
hibiting a particular act of the legislature, that such act is 
therefore constitutional. Some acts, although not expressly 
forbidden, may be against the plain and obvious dictates of 
reason. “The common law,” says Lord Coke, “adjudgeth a 
statute so far void.” ^ 

And in Alabama, Justice Ormond, in In re Dorsey, de¬ 
clared that the declaration of rights was the controlling 
feature of the constitution, and that it protected all 
rights based upon natural justice and equity, whether 
or not they were expressly enumerated in the declara¬ 
tion. ‘‘Any act of the legislature which violates any of 
these asserted rights, or which intrenches on any of 
these great principles of civil liberty, or the inherent 
rights of man, though not enumerated, shall be void.” ^ 

It was, however, in the decades immediately follow¬ 
ing the Civil War that such ideas as these began to be of 
greatest importance in the body of American constitu¬ 
tional law. In the earlier decisions of this period one 
finds frequent references to the law of nature, but later 
such references become relatively rare. This is not be¬ 
cause the concept is entirely discarded, but because the 
courts change their terminology. “Due process of 
law,” “liberty of contract,” the principle of “reason¬ 
ableness,” are so broadened as to take over the func¬ 
tions performed by “natural law,” “inherent rights,” 

1 ^ Yerg. 599, 603 (1831). 

* 7 Porter 293, 377, 378 (1838). See also the statement of Justice Mason 
in White v. White, 5 Barb. 474, 485 (1849), that the security of the citizen 
against arbitrary legislative action rests upon the solid ground of natural 
rights. Justice Coulter, in Ervin’s Appeal, 16 Penn. St. 256, 263 (1851), 
sp>eaks of rights founded in natural justice. 
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the ‘‘fundamental principles of justice,” and similar 
phrases.^ Of recent years the courts have preferred not 
to say that a given act transgresses the natural rights of 
man, or is contrary to the principles of natural justice, 
but that it is arbitrary, or unreasonable, or, more 
usually, that it deprives individuals of rights secured to 
them by the due process clause of the Fifth and Four¬ 
teenth Amendments. But it does not require statements 
like that of Justice Lamar in Simon v. Southern Rail¬ 
way,^ that “upon principles of natural justice, and un¬ 
der the due process clause of the Fourteenth Amend¬ 
ment” certain judgments are void, to indicate that the 
contemporary concept of due process is performing the 
service previously performed by the concept of natural 
law. “Due process,” after having been for centuries a 
phrase which applied exclusively, or almost exclusively, 
to questions of procedure, has, in the United States 
during the past half-century or so, been tremendously 
broadened until it now covers a great but undefined 
body of substantive rules.^ In other words, the judges 
have, with some exceptions, followed the example of the 
political theorists in dropping the term “natural law” 
from their vocabulary, but, where the latter have, so far 
as is possible, discarded its substance as well as its name, 
the former have continued to use the concept under a 
different name. 

In the opinions of such justices as Chase, Miller, and 
Field one continues to meet with the old terminology. 

^ This process of development is taken up at some length in Haines, op. 
cit.y chs. v-viii. In the footnotes to these pages will be found references to the 
voluminous literature dealing with the recent expansion of due process of 
law and related concepts. ^ 236 U. S. 115, 122 (1915). 

^ R. L. Mott, Due Process of Law (1926). 
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Chief Justice Chase, for example, said that “there are, 
undoubtedly, fundamental principles of morality and 
justice which no legislature is at liberty to disregard.” ^ 
Miller, in the well-known case of Loan Association v. 
Topeka, said that “it must be conceded that there are 
such rights in every free government beyond the control 
of the State. . . . The theory of our governments, State 
and National, is opposed to the deposit of unlimited 
power anywhere.” ^ Such limitations, he continued, 
“grow out of the essential nature of all free govern¬ 
ments.” Even though they are not to be found in the 
provisions of written constitutions, they are binding 
upon all parts of the government, and to be applied by 
the courts. It is, of course, the adoption of this phi¬ 
losophy by the courts that has led to the extraordinarily 
rapid extension of the use of the judicial veto during the 
last fifty or sixty years. No man exercised a greater 
share of influence in this process of development than 
Justice Field. The best statement of his point of view is 
found in his dissenting opinion in Butchers’ Union Co. v. 
Crescent City Co. 

As in our intercourse with our fellow-men certain principles 
of morality are assumed to exist, without which society would 
be impossible, so certain inherent rights lie at the foundation 
of all action, and upon a recognition of them alone can free 
institutions be maintained. These inherent rights have never 
been more happily expressed than in the Declaration of Inde¬ 
pendence, that new evangel of liberty to the people. . . . 

Among these inalienable rights, as proclaimed in that great 
document, is the right of men to pursue their happiness, by 

1 License Tax Cases, 5 Wallace 462, 469 (1866). 

* 20 Wallace 655, 662 (1874). 
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which is meant the right to pursue any lawful business or vo¬ 
cation, in any manner not inconsistent with the equal rights 
of others, which may increase their prosperity or develop 
their faculties, so as to give them their highest enjoyment.^ 

He believed, that is to say, that the liberty to contract 
is based upon the principle of natural rights. At the 
present time it is found to be guaranteed by the due 
process clause. And, for that matter, in his influential 
dissent in the Slaughter-House Cases, Field said that the 
Fourteenth Amendment “was intended to give practical 
effect to the Declaration of 1776 of inalienable rights, 
rights which are the gift of the Creator, which the law 
does not confer, but only recognizes.’' ^ 

The way in which the transition from the rights of 
nature to the rights of due process was made is well in¬ 
dicated in the opinion of Chief Justice Fuller in In re 
Kemmler when he said that the Fourteenth Amend¬ 
ment required that the action of the states be “exerted 
within the limits of those fundamental principles of 
liberty and justice which lie at the base of all our civil 
and political institutions. Undoubtedly the amend¬ 
ment forbids any arbitrary deprivation of life, liberty, 
or property, and secures equal protection to all under 
like circumstances in the enjoyment of their rights.” ^ 
Unusually frank, and, one may add, extremely accurate, 
were the statements of Justices Harlan and Moody in 
two more recent decisions: 

1 111 U. S. 746, 756 (1883). 

* 16 Wallace 36, 105 (1872). For comments on the philosophy of Justice 
Brewer, a follower of Field, see Haines, op. cit.y p. 201. See also the opinion 
of Justice Harlan in Adair v. U. S., 208 U. S. 161, 174 (1908), and that of 
Justice Pitney in Coppage v. Kansas, 236 U. S. 1, 14 (1915). 

3 136 U. S. 436, 448 (1889). 
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. . . the courts have rarely, if ever, felt themselves so re¬ 
strained by technical rules that they could not find some 
remedy, consistent with the law, for acts, whether done by 
government or by individual persons, that violated natural 
justice or were hostile to the fundamental principles devised 
for the protection of the essential rights of property.^ 

Is it a fundamental principle of liberty and justice which 
inheres in the very idea of free government and is the inalien¬ 
able right of a citizen of such a government? If it is, and is of 
a nature that pertains to process of law, this court has de¬ 
clared it to be essential to due process of law.^ 

The Fourteenth Amendment provides that a state 
shall deprive no person of ‘‘life, liberty, or property, 
without due process of law,” but it says nothing of 
“liberty of contract.” The Supreme Court has, how¬ 
ever, found little difficulty in so interpreting the mean¬ 
ing of that phrase that it affords protection to this right. 
In Allgeyer v, Louisiana, Justice Peckham quotes with 
approval the statement of Justice Bradley in the Butch¬ 
ers’ Union case that 

the right to follow any of the common occupations of life is an 
inalienable right. It was formulated as such under the phrase 
“pursuit of happiness” in the Declaration of Independence, 
which commenced with the fundamental proposition that 
“all men are created equal; that they are endowed by their 
Creator with certain inalienable rights; that among these are 
life, liberty, and the pursuit of happiness.” This right is a 
large ingredient in the civil liberty of the citizen. 

1 Monongahela B. Co. v. U. S., 216 U. S. 177, 195 (1910). In Chicago. 
B. & Q. Ry. Co. V. Chicago, 166 U. S. 226 (1897), Justice Harlan said that 
the necessity of giving compensation for property taken for public use is 
“founded in natural equity, and is laid down by jurists as a principle of uni¬ 
versal law.” 

2 Twining v. New Jersey, 211 U. S. 78, 106 (1908). 
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And Justice Peckham concludes that the liberty guaran¬ 
teed in the Fourteenth Amendment includes the right 
of the citizen to be free in the enjoyment of the use of his 
faculties, to be free in the selection of his vocation, ‘‘and 
for that purpose to enter into all contracts which may be 
proper, necessary, and essential to his carrying on to a 
successful conclusion the purposes above mentioned/’ ^ 
The fruit of this doctrine is found in such cases as 
Lochner v. New York,^ Adair v. United States,^ Coppage 
V, Kansas,^ and Adkins v. Children’s Hospital/ In the 
first of these Justice Peckham says that the statute in 
question (an hours of labor law enacted by the New 
York legislature) “necessarily interferes with the right 
of contract between the employer and employes. . . . 
The general right to make a contract in relation to his 
business is part of the liberty of the individual protected 
by the Fourteenth Amendment.” He goes on to say 
that this is not a question of “substituting the judgment 
of the court for that of the legislature. If the act be 
within the power of the State it is valid, although the 
judgment of the court might be totally opposed to the 
enactment of such a law.” ® But since there is no stand¬ 
ard by which the reasonableness of the state’s inter¬ 
ference with the liberty of contract may be measured 
except the opinion of the court, it is clear that the court’s 
judgment is substituted for that of the legislature. The 
Constitution affords no test that is applicable; the court 
must, therefore, discover its standards of reasonableness 
in the principles of right and justice. The frequent in- 


1 165 U. S. 578, 589 ff. (1897). 
3 208 U. S. 161 (1908). 

® 261 U. S. 525 (1923). 


2 198 U. S. 45 (1905). 
^ 236 U. S. 1 (1915). 

6 198 U. S. 53, 56-57. 
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stances of 5-4 and 6-3 decisions in such cases indicate 
the difficulty of agreement upon such standards. In 
1917 the Court in a 5-3 decision, Justice Brandeis not 
participating, found that an Oregon statute regulating 
hours of labor was not contrary to the due process 
clause.^ Six years later, by the same vote, it found that 
a statute enacted by Congress for the purpose of regu¬ 
lating minimum wages for women in the District of 
Columbia was contrary to that principle.^ Justice 
Sutherland, speaking for the majority, said that if such 
“arbitrary” legislation be permitted, “the field for the 
operation of the police power wdll have been widened to 
a great and dangerous degree.” He admits that the 
Court can set no “rigid boundary” by which such legis¬ 
lation is to be judged. Immediately thereafter comes 
this passage: 

But, nevertheless, there are limits to the power, and when 
these have been passed, it becomes the plain duty of the 
courts in the proper exercise of their authority to so declare. 
To sustain the individual freedom of action contemplated by 
the Constitution, is not to strike down the common good but 
to exalt it; for surely the good of society as a whole cannot be 
better served than by the preservation against arbitrary re¬ 
straint of the liberties of its constituent members. 

Two years later, in the case of Gitlow v. New York, 
the Court, speaking through Justice Sanford, said, 
“We may and do assume that freedom of speech and of 
the press — which are protected by the First Amend¬ 
ment from abridgment by Congress — are among the 
fundamental personal rights and liberties protected by 

^ Bunting t?. Oregon 243 U. S. 426 (1917). 

2 Adkins v. Children’s Hospital, 261 U. S. 525 (1923). 
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the due process clause of the Fourteenth Amendment 
from impairment by the States.” ^ And this despite the 
precedent established in Barron v. Baltimore in 1833, 
and steadily observed by the Court since that time, that 
the first eight amendments applied only as against the 
Federal Government. 

The adoption by the Supreme Court of this extremely 
broad and equally vague interpretation of due process of 
law has had the very practical effect of making possible 
a tremendous increase in the number of acts declared 
unconstitutional.^ More important from the point of 
view of this study is that the ancient concept of a su¬ 
perior law of nature lives on in the constitutional theory 
of the American courts. Unquestionably the authors of 
the early bills of rights and of the Federal Constitution 
believed that one of the rights given and protected by 
the laws of nature was that of owning property and of 
enjoying the profits gained from it. The justices of the 
Supreme Court and of the lower Federal and state 
courts who find in due process of law the means of giv¬ 
ing protection to property rights may go to extremes in 
their interpretation of this principle of “fundamental 
law.” There can be little doubt, however, but that they 
are holding steadfastly to the tradition of the founding 
fathers, and are adhering to the theories expounded by 
Wilson, Paterson, Chase, Marshall, Story, Kent, Cooley, 


^ 268 U. S. 652, 666 (1925). See also Justice Brandeis’ statement to the 
same eflFect in Whitney r. California, 274 U. S. 357 (^1927). 

* C. W. Collins, The Fourteenth Amendment and the States (1912); C. M. 
Hough, “Due Process of Law — Today,“ Harvard Law Review^ xxxii (Jan¬ 
uary, 1919), 218; R. A. Brown, “Due Process of Law, Police Power, and the 
Supreme Court,“ Harvard Law Review, XL (May, 1927), 943; R. L. Mott, 
Due Process of Law. 
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and other makers of American constitutional law. To 
be sure, “due process of law” in the thought of the 
eighteenth and early nineteenth centuries did not have 
the breadth of meaning now given to it, but then “due 
process” today means very much what earlier jurists 
understood by the various phrases used to express the 
concept of natural law. In other words, “due process” 
means just what the majority thinks reasonable. 



X 


CRITICS AND DEFENDERS 

I T HAS already been indicated that the unquestion¬ 
ing devotion to the concept of natural law which 
seems to have characterized virtually all of the political 
theory of the latter part of the eighteenth century did 
not continue into the nineteenth. A number of writers 
in the first half of that century either explicitly or im¬ 
plicitly abandoned the concept, or, as in the case of Cal¬ 
houn, Fitzhugh, Brownson, and others, repudiated the 
principle of rights derived from nature while continuing 
to believe in the principle of restraining and guiding 
laws of nature. In these writings, then, one does not 
find a real criticism of the concept under discussion. 
The honor of being the first writer in America to set 
forth such a criticism seems to belong to that extraor¬ 
dinarily versatile gentleman, Thomas Cooper. At the 
time of the publication of his Lectures on the Principles of 
Political Economy (1826), in which this criticism ap¬ 
peared, he was President of South Carolina College, as 
well as being its professor of chemistry and of political 
economy. His opposition to the notion of principles de¬ 
rived from nature in this book is in marked contrast to 
the ideas expressed in his Propositions Respecting the 
Foundations of Civil Government^ which was published in 
England in 1787.^ At that time Cooper was a disciple of 

^ Cooper was a native of England. For the facts of his life and a bibli¬ 
ography of his writings, see Dumas Malone, The Public Life of Thomas 
Cooper (1926). 
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Priestley and an admirer of Thomas Paine. His political 
philosophy is essentially that of Locke, or rather it is 
based upon the portion of Locke’s Second Treatise deal¬ 
ing with the rights of individuals. In 1787 he was little 
concerned with the structure of government and greatly 
interested in the natural rights of individuals, and from 
the first sentence, in which he says that it is his intention 
to state briefly “the natural rights of mankind and the 
equitable principles of civil government,” to the last, 
where he states that “the structure of political oppres¬ 
sion” in less favored lands than the United States is 
tottering and soon all will recognize that “all power is 
derived from the people,” this book is a treatise on the 
theory of natural rights.^ Furthermore, it is a very in¬ 
dividualistic theory of natural rights — only those 
rights absolutely essential to government are ever given 
up by the people; nor can society be presumed to re¬ 
quire the renunciation of that for which it cannot give 
an equivalent — for example, life.^ 

In the later book all of this is changed. Not Locke or 
Priestley or Paine, but Bentham, is the master.^ In¬ 
stead of the laws of nature, we meet with the will of the 
state; instead of natural rights, legal rights. He refers to 
the exponents of the natural law concept only to deny 
their premises and theii conclusions. 

Theoretical writers like Grotius, Puffendorf, Barbeyrac, 
Heineccius, Vattel, Rutherford, Burlamaqui and others, 
boast of a law of nature or of nations existing. When was it 

^ Propositionsy pp. 3, 47. 

2 Ihid.y pp. 20 ff. 

^ By 1833, at any rate, Cooper openly avowed himself a disciple of 
Bentham. See Malone, op. city p. 370. The Lectures indicate that his faith 
in Utilitarianism began considerably before that date. 
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enacted? By whom? or by what power has it been sanctioned? 
What is called the law of nature, consists of systems fabri¬ 
cated by theoretical writers, on a contemplation of what 
might be usefully acknowledged among men as binding on 
each other 

All rights, he argues, are the creatures of society, 
“founded on their real or supposed utility; and requir¬ 
ing the force of society to protect them.” ^ All duties 
and obligations arise from our relations to each other. 

The very terms, rights, duty, obligation, law, are relative, 
and would lose their application to the sole inhabitant of a 
desert island, like Robinson Crusoe. . . . Right is . . . that 
which is commanded, ordered, directed. To be effectual, it 
must be the command of a competent authority — of a su¬ 
perior who has the means of enforcing it. A right abstracted 
from the power necessary to protect it, is a nonentity. A 
right founded on the power of ordering, commanding, direct¬ 
ing, wants the great principle of voluntary acquiescence 
founded on a conviction of its utility. All laws, therefore, are 
the directions and regulations of a body of men combined for 
mutual convenience into a society or community prescribing 
what is for the common good, and enforcing obedience by 
their combined power. It may not always be true that laws 
are in fact of that description; but they are always presumed 
so to be, in whatever manner they are enacted. ^ 

In a savage condition, that is, a state of nature, there is 
no law but the right of the strongest. In a state of so¬ 
ciety rights are conceded to individuals because it is 
believed that they are necessary or conducive to the 
well-being of society. They continue to exist so long 
as they are enforced by the power of the community. 

* Lectures^ pp. 53-54. * Ihid.^ p. 52. 

* Ihid.^ pp. 52-53. 
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They are not eternal, for they may be abrogated when 
it can be shown that they are not conducive to the wel¬ 
fare of society.^ 

It seems clear, then, that Cooper is writing in the 
tradition of Hobbes, as well as in the spirit of Bentham 
and Austin. Before Austin’s books appeared, and with¬ 
out making the careful analysis of the problem which is 
so important a part of the work of that English jurist. 
Cooper came to much the same view of the nature of 
law. In the controversy that is as old as the history of 
juristic thinking, he represents those who think in terms 
of command and enactment, rather than in terms of 
principles of right and justice, principles which, he says, 
may be highly admirable from an a priori point of view, 
but which lack the sanction of established political 
authority. 

So far as I have been able to discover, the next rea¬ 
soned argument in defence of this point of view is found 
in the speech of Upshur in the Virginia convention of 
1829-30.^ With the exception of this, and of a few brief 
statements in other constitutional convention speeches, 
there seems to be no real criticism of the natural law con¬ 
cept until well after the Civil War. Probably the first 
example of this point of view in this period is found in 
G. W. Hosmer’s The People and Politics (1883). The 
conception of “natural liberty,” he says, has no place in 
the theory of civil society.^ Law, if properly founded, is 
also right. If it is improperly founded, no individual is 
the judge or measure of the remedy. The established 
law is the only possible standard of justice; otherwise 

^ Lecturest p. 56. * See above, pp. 205-207. 

3 The People and Politics, p. 280. 
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'‘the people trust themselves upon an airy structure, and 
at some critical moment discover that there is no firm 
fabric beneath them, and support the structure with 
patched up laws in a spirit of panic.” ^ 

A much more widely known criticism than any of 
those so far mentioned is expressed in Political Science 
and Comparative Constitutional Law (1891), by Professor 
John W. Burgess of Columbia University. He does not, 
however, devote much space to the discussion of this 
concept. Evidently it appeared to him to be so generally 
discarded that he need give but a very few lines to its 
discussion. The revolutionists of the eighteenth cen¬ 
tury, he says, who declared that nature is the source of 
individual liberties were entirely wrong. To the con¬ 
trary, “the state is the source.” ^ He drew his political 
philosophy chiefly from Hegel, and was, so far as con¬ 
cerns the theory of law, also influenced by Austin. With 
such masters, it is not surprising that he believed that 
the only possible source of liberty in civil society is the 
state. He defined sovereignty in absolutist terms; it is 
the “original, absolute, unlimited, universal power over 
the individual subject, and all associations of subjects.” ^ 
The state, having this unlimited and universal power, is 
the source and the protector of all individual rights and 
liberties; the more powerful the state, the more secure 
the liberties. The view of the earlier writers was “ut¬ 
terly impracticable and barren,” and led straight to the 

^ Ihid.y p. 289. In an essay on “The Limits of Sovereignty” President 
A. Lawrence Lowell said that the idea that man is “endow'ed by nature with 
certain legal rights which he cannot, or at least which he never did, sur¬ 
render . . . has fallen into discredit, and been abandoned by almost every 
scholar in England and America.” {Essays on Government [1889], p. 193.) 

* Political Science^ i, 175. 

* Ibid., p. 52. 
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reign of anarchy. Like many another opponent of the 
theory of natural rights, he cited the French Revolution 
as a terrible example of the results of this delusion. It is 
for the state, and not the individual, therefore, to inter¬ 
pret Dieu et mon droit. 

In Professor W. W. Willoughby’s The Nature of the 
State (1896) there is a scarcely less hostile view of the 
natural law concept. He deals with it in connection with 
a criticism of the theory of the social contract, and re¬ 
gards both of these theories as being out of place in a 
serious discussion of political or legal science.^ In the 
first place, he says, the idea of the civilized life of man as 
being in any sense unnatural is false. Man is himself a 
part of nature, and his actions are necessarily “natu¬ 
ral.” ^ In the second place, natural law does not supply 
definite, absolute rules of conduct. Its rules depend 
upon the particular interpretation of nature obtained by 
man’s reason. The conditions of any given time and 
place will cause variation in interpretation. In the third 
place, there is no means of securing obedience to these 
rules. Hence their binding force can be only upon 
conscience. 

That is, Natural Laws, from their inherent nature, must 
necessarily be moral laws, and moral laws only. They may 
serve to represent what should 6e, but not what is. When 
they obtain actual acceptance and enforcement at the hands 
of a political power, they become ipso facto civil or positive 
laws.^ 

In the fourth place, he continues, these rules are not 
even of moral validity in a state of nature, for a state of 

^ The Nature of the State, ch. v. 

* Ibid., pp. 103-104. • Ibid., pp. 105-106. 
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nature is a condition of war of all against all. Under 
such conditions the recognition of rights held by others 
simply does not exist. 

The state, he concludes, is therefore not to be justified 
upon the basis of laws of nature believed to have existed 
in a pre-civil condition.^ It rests upon the positive basis 
of utility, “by its manifest potency as an agent for the 
progress of mankind.” The use of “natural law” is 
justifiable only when it is used in the sense of “a moral 
ideal towards which the civil law should tend.” ^ And 
even in this sense “the relativity of its provisions would 
seem to destroy any definiteness or claim to absolute 
moral authority. The trail of its a priori character is 
over it all.” He concludes: 

To the writer’s mind, the continuance of the use of the 
term in political or legal science is improper in any sense, and, 
if retained, sure to introduce confusion of thought. The only 
possible value that it can have in any field of thought is in 
ethics proper, where it may sometimes be used by those who 
wish to emphasize an alleged pantheistic origin of moral 
precepts.^ 


1 Ibid., p. 111. 

2 Ihid.y p. 114. 

* Ibid.y p. 115. In Professor Willoughby's recent Ethical Basis of the State 
(1930) virtually the same point of view is reproduced. He adds this state¬ 
ment as to the possible justification of the term natural rights: “All ethical 
obligation being posited upon that feeling of oughtness which is given to the 
individual as an original datum of consciousness that, w'hen the rightness of 
a given line of conduct is recognized it should be followed, and all rules of 
moral obligation being thus considered as having their source in the legis¬ 
lative power of the human mind to set to itself principles of conduct, the idea 
of natural right becomes synonymous with those affirmative acts or for¬ 
bearances which the individual, as a rational moral being, may claim from 
others as rational moral beings. As thus considered, the only rights which 
may be claimed as natural, in the sense of being innate or essential, are those 
which are necessary for the realization of one's highest ethical self." (P. 244.) 
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Treatises on political theory written during the pres¬ 
ent century have, with but one or two exceptions, fol¬ 
lowed the argument of these nineteenth-century critics.^ 
The clearest statement of the case against natural law 
from the point of view of contemporary American polit¬ 
ical scientists is that set forth in W. F. Willoughby’s 
Introduciion io the Government oj Modern States (1919).^ 
He begins his discussion by commenting upon the con¬ 
cept’s place in the history of political thought. From the 
first, he says, men have sought to find a justification for 
the state and for state action in an appeal to some higher 

^ In his Principles of Politics (1909) Professor Jeremiah Jenks says: 
“Most of the best thinkers on politics of the present day, I believe, will agree 
that there is no such thing as a natural right. Each one may do things, ought 
to do things, that will be of benefit to the community, but he has not the 
right to demand anything of the community. Moreover, the criterion of 
what is for the benefit of the community at large must be settled by the com¬ 
munity itself, not by the individual. That is the practical solution of this 
question. So far as I am aware, there is no other solution in history. The 
citizen, then, may and must do what the community determines it is best for 
him to do; he must stand in the forefront of battle if so ordered. He must not 
do what the state forbids; he may be deprived of life or liberty if he does. 

“We have already seen that it is not wise in political discussion to speak 
of natural rights. Citizens have legal rights, but inasmuch as the state is su¬ 
preme over the individual citizen and may call upon the citizen to sacrifice 
anything or everything, even to his life, for the good of the state, we may not 
properly speak of a natural right as opposed to the power of the state. The 
right of voting, therefore, is to be looked upon not at all as a right, probably 
not even as a privilege, but rather as a trust, a sacred trust, put by the funda¬ 
mental law into the hands of every voter to use for the interests of the com- 
mimity at large, — that is, for the state.” 

' In Professor James Q. Dealey’s The State and Government (1921) it is 
stated that rights are natural only to the extent that they voice the ethical 
and economic ideals toward which men strive and which some day men may 
realize. But it is only when they are recognized by the law of the state that 
they become legal rights. Legal rights will tend to approximate but never 
entirely realize the idealistic theories of natural rights. (Pp. 278, 306.) 

See also Frank Fritts, The Concept of Equality in Its Relation to a Principle 
of Political Obligation (1915), chs. ii, vii, viii, for a critical discussion of the 
natural rights concept. 

* At pp. 166-168. 
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law. The divine right of kings was thus defended, as it 
was later attacked by appeal to popular rights derived 
from natural laws. It was under the influence of this 
belief that provisions guaranteeing these natural rights 
were inserted in our Federal and state constitutions. 

Though the belief in the existence of natural law still con¬ 
stitutes an important influence in Anglo-Saxon jurisprudence, 
the school has now largely lost its influence. Study has shown 
that there are no immutable principles of human conduct. 
Certainly it can be shown that none of the rights constituting 
the subject of constitutional guarantees are of such an abso¬ 
lute character as to entitle them to the designation of natural 
laws. In point of fact it can be shown that no one of these 
rights, with the possible exception of freedom of religious be¬ 
lief and of thought, with which, whether guaranteed or not, 
it is impossible for the government to interfere, can be ac¬ 
cepted in an unqualified manner. Though religious belief and 
inner thoughts of a person may be respected, many cases 
arise where it is desirable to control individuals seeking to 
translate their convictions into actions. . . . 

This question, he continues, is worthy of attention be¬ 
cause it is today of practical rather than scientific im¬ 
portance. The old doctrine of natural rights continues 
to hold its place in the popular imagination and the 
arguments for various causes, notably that of woman 
suffrage. It is, therefore, of prime importance that stu¬ 
dents of politics should recognize the invalidity of the 
argument. A prevailing sense of what constitutes jus¬ 
tice and right should not lead to the conclusion that 
such ideas constitute laws of nature that are absolute 
under all conditions. “Every provision of law should 
find its justification in its intrinsic merits and one of the 
merits may be that it corresponds to the prevailing be- 
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lief as to what is right and just.” But to attempt to 
apply this standard to other communities where differ¬ 
ent conditions prevail would be entirely wrong. 

The use of the natural law concept by the courts, 
the incorporation of such ideas into the due process 
catch-all, and the vetoing of various state and national 
labor laws on the grounds of their opposition to the re¬ 
quirements of due process of law, have led a number of 
writers who are primarily interested in social reform and 
in constitutional law to adopt the same unfriendly atti¬ 
tude toward natural law that is expressed in the writ¬ 
ings of the political scientists. An example of this point 
of view is expressed in the opening pages of President 
Frank J. Goodnow’s Social Reform and the Constitution 
(1911). He argues that the changing social and eco¬ 
nomic conditions of the present time make the use of 
theories of natural rights, theories which were based 
upon the conception of society as static rather than 
dynamic or progressive, highly detrimental to the best 
interests of society.^ The general acceptance of a belief 
in the principle of gradual development of social and 
political institutions has led more and more students of 
social and political problems to a conviction that “a 
policy of opportunism is the policy most likely to be fol¬ 
lowed by desirable results and that adherence to general 
theories which are to be applied at all times and under 
all conditions is productive of harm rather than good.” ^ 

It was pointed out in the preceding chapter that the 
incorporation of natural law theories into the due proc¬ 
ess concept has met with no little opposition from mem- 

^ Social Reform and the Constitution, pp. 1-2. 

2 Ibid., p. 3. 
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bers of the Supreme Court. The most consistent oppo¬ 
nent of this movement has been Justice Holmes, whose 
dissenting opinions, over a period of twenty-five years, 
have come to be considered the classic criticism of the 
position taken by the majority of the Court. In the 
Lochner case dissent he said: 

This case is decided upon an economic theory which a 
large part of the country does not entertain. If it were a 
question whether I agreed with that theory, I should desire 
to study it further and long before making up my mind. But 
I do not conceive that to be my duty, because I strongly be¬ 
lieve that my agreement or disagreement has nothing to do 
with the right of a majority to embody their opinions in law. 
... A constitution is not intended to embody a particular 
economic theory, whether of fraternalism and the organic 
relation of the citizen to the State or of laissez jaire. It is 
made for people of fundamentally differing views, and the 
accident of our finding certain opinions natural and familiar 
or novel and even shocking ought not to conclude our judg¬ 
ment upon the question whether statutes embodying them 
conflict with the Constitution of the United States.^ 

In the Adkins case he again protests against the broad 
interpretation of the due process clause, and in particu¬ 
lar against the majority’s application of the liberty of 
contract dogma. “The earlier decisions upon the same 
words in the Fourteenth Amendment began within our 
memory, and went no farther than an unpretentious 
assertion of the liberty to follow the ordinary callings. 
Later that innocuous generality was expanded into the 
dogma, liberty of contract.” ^ And in the more recent 
case of Tyson v. Ban ton he says, “I think the proper 

1 198 U. S. 45, 75 (1905). 

2 261 U. S. 525, 568 (1923). 
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course is to recognize that a state legislature can do 
whatever it sees fit to do unless it is restrained by some 
express prohibition in the Constitution of the United 
States or of the State, and that courts should be careful 
not to extend such prohibitions beyond their obvious 
meaning by reading into them conceptions of public 
policy that the particular court may happen to enter¬ 
tain.” 1 

In 1918, in a short article in the Harvard Law Review, 
Justice Holmes published a criticism aimed even more 
definitely at the doctrine of absolute natural law. All 
men, he says, have within them a demand for the super¬ 
lative. This desire he believes to be at the bottom of the 
philosopher’s effort to prove that truth is absolute, as it 
is the cause of the jurist’s search for “criteria of univer¬ 
sal validity which he collects under the head of natural 
law.” ^ The result, he says, is “that naive state of mind 
that accepts what has been familiar and accepted . . . 
as something that must be accepted by all men every¬ 
where.” ^ 

The many dissenting opinions of Justice Brandeis 
reflect a similar opposition to the incorporation of prin¬ 
ciples of universal law into the due process concept. 
Instead of attempting to determine the powers of leg¬ 
islative bodies by applying an abstract standard of 
reasonableness, we should strive “to know the facts on 
which the legislators may have acted”; for until we do 

1 273 U. S. 418, 433 (1927). 

2 Collected Legal Papers, p. 310. 

^ Ihid., p. 312. In an address delivered in 1897 he spoke of “the danger, 
both to speculation and to practice, of confounding morality with law, and 
the trap which legal language lays for us on that side of our way.** {Ibid., 
p. 179.) Immediately after that comes a protest against ‘ ‘ the notion that 
the only force at work in the development of the law is logic.* * {Ibid., p. 180.) 
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know those facts “we cannot decide whether they were 
(or whether their measures are) unreasonable, arbitrary, 
or capricious.” ^ 

Despite the unpopularity of the recent trend of the 
courts in the application of the due process clause, there 
have been a number of jurists, several of them leaders of 
the latest schools of legal thought, who have written in 
defence of the natural law concept. But it has been 
forty years since an American political scientist has de¬ 
fended the use of this concept in the realm of political 
theory. And although the argument then set forth by 
Professor F. M. Taylor was a very carefully considered 
one, it has received almost no attention, and has long 
since gone the way of theories out of keeping with the 
speculative fashion of the times. 

In his book, The Right of the State to Be (1891), Pro¬ 
fessor Taylor made frequent use of the natural law 
concept,^ but he did not there attempt any elaborate de¬ 
fence of this usage. He declares that those who deny the 
existence of “the absolute jural order, the jus naturae^"' 
are merely quarrelling about words, and he seems to 
find it inconceivable that anyone could believe that 
there is no system of rights and obligations which ought 
to be maintained by law. The consequences of a denial 
of the existence of rights which do not depend upon the 
gift of the state are, he argues, unthinkable.^ 

It is in an article which appeared almost immediately 

^ Burns Baking Co. v. Bryan, 264 U. S. 505, 520 (1923). See also the 
opinion of Justice Stone in United States v. Trenton Potteries Co., 273 U. S. 
392 (1927). 

^ See, for example, pp. 9-19, 25, 36 ff. 

3 Ihid.y pp. 37-38. 



320 


NATURAL LAW 


after the book that he attempted a reasoned defence of 
the concept of natural law.^ At the beginning of his 
argument he defines his terms — a procedure not with¬ 
out its diflSculties, but one which has much to commend 
it when one is dealing with this concept. Natural law, 
he says, has not one meaning, but many. Among them 
are the following: a law determined by the nature of 
things; a law deducible by human reason from the na¬ 
ture of things; a law embodied in nature (usually a di¬ 
vine law’); a law read out of nature; a law embodied in 
nature and learned from the highest part of nature — 
reason; a law w’ritten on and to be learned from the in¬ 
stinctive nature of man; a law written on and to be 
learned from the moral nature of man — conscience; a 
law to be derived from the enforcible part of natural 
morals, the law^ prevalent in a state of nature.^ 

Natural law, he continues, has been attacked from 
several points of view. He takes these up separately. In 
the first place, natural law does not necessarily mean the 
law of a state of nature. In fact, this usage is extremely 
rare, and is really a figurative one.^ Furthermore, there 
is no particular metaphysical view of nature or of the 
universe which it is necessary to accept in order to hold 
to the theory of natural law. We need not believe in the 
unity of nature, as Maine implied, or in a theistic view 
of the universe. There are, it is true, monistic and 
theistic views of natural law, but not everyone who has 
held to that concept has believed in them. Perhaps the 
most important criticism of the theory of a law of na- 

^ “The Law of Nature,” Annals Amer, Acad. Pol. and Soc. Sc., i (April, 
1891), 558. 

2 Ibid., pp. 564-566. 


® Ibid., pp. 568-569. 
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ture is that it is inseparably tied up with some outworn 
ethical philosophy — for example, that it is intuitional, 
or purely a priori, or that it is absolute rather than rela¬ 
tive. Each of these criticisms Professor Taylor attempts 
to answer.^ His argument is too long to be taken up as 
carefully as it deserves here. In general his position 
is that each of these charges is against one particular 
form of the concept rather than against all of them. 
There have been those who have espoused intuitionist, 
or purely a priori, or absolutistic theories of natural 
law, but the concept itself is much broader than any of 
these. And since, he continues, every school of thought 
must have some starting point, or points, which are not 
susceptible of scientific proof, it is certainly no argu¬ 
ment against natural law to say that it is unscientific in 
its premises. Many of the bitterest opponents of the in¬ 
tuitionist and the a priori schools have been loyal ad¬ 
herents of the natural law concept. As for the doctrine 
of relativity, there is no good reason for holding that 
natural law is in opposition. The rules of natural law 
alter not, but when the conditions to which the rules 
are to apply change, different rules are brought into use. 

Having argued that the contemporary objections to 
the doctrine of natural law derive their force from some 
misconception of the essential characteristics of that 
concept, he seems to believe that it is unnecessary to 
argue positively in favor of it. As in his Right of the 
State to Be, he appears to be of the opinion that it is con¬ 
trary to nature for anyone to doubt the truth and value 
of the principle that there is a right independent of the 
enactment of the state. 

1 Ibid., pp. 571-582. 
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Finally, he considers the propriety of the phrase 
“natural law.” Why not use “the law of God” or 
“moral law”.? The first of these is unacceptable be¬ 
cause it is too easily identified with a belief in theism. 
The second has a narrower meaning than the term 
“natural law.” Moreover, it indicates the sanction of 
the law (conscience) rather than the source of the law. 
No other term being possible, “we are . . . brought to 
the conclusion that to designate the law which ouffkt 
to be in antithesis to the law which is, we shall find it 
best, on the whole, to retain the old phrase natural 
law.” ^ 

All of the other defences of the natural law concept 
which I have been able to discover are in the field of 
jurisprudence. These seem to be of two kinds. The 
first group consists of those writers who believe with the 
courts that there are certain principles of justice and 
right which no legislative power, not even the amending 
power, can legitimately transgress.^ Their theory being 
that which has already been discussed in connection 
with the interpretation of the Constitution, we need 
give it no further attention here. The second group, 
however, demand more careful consideration. These 
men, and particularly Professor Morris R. Cohen, Dean 
Pound, and Justice Cardozo, are not defending the 
traditional theory of natural law so much as they are 
asserting its value and importance in the work of build- 

1 Ibid., p. 585. 

* See E. V. Abbott, Justice and the Modem Law (1913;, ch. i; “Inalien¬ 
able Rights and the Eighteenth Amendment,” Col. Law Rev., xx (Feb., 
1920), 183; H. W. Jessup, The Bill of Rights and its Destruction by Alleged 
Due Process of Law (1927); Max l^oetz, “Natural and Inherent Rights 
Protected by the Fourteenth and Fifth Amendments to the Constitution,” 
Marquette Law Rev., vii (1922-23), 154. 
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ing a legal system better adapted to the needs and the 
ideals of the present time, and of the future. 

Most philosophical of these theories is that presented 
by Professor Cohen in his article Jus Naiurale Redi- 
vivum} Starting with illustrations to show that natural 
law has no necessary relation to the concept of a state of 
nature, and that it need not be intellectualistic or in¬ 
dividualistic, he goes on to point out that “ethical views 
as to what is fair and just are, and always have been, 
streaming into the law through all the human agencies 
that are connected with it, judges and jurists as well as 
legislature and public opinion.” ^ Indeed, he says, the 
body of the law must necessarily conform to the pre¬ 
vailing sense of justice. And since the sense of justice 
must influence the law, it is important that the prin¬ 
ciples of justice or natural law should receive careful 
study and be formulated by a more scientific method 
than has been true in the past. 

The essence of all doctrines of natural law, he con¬ 
tinues, is the appeal from positive law to justice, from 
the law that is to the law that ought to be. Unless we 
are willing to contend that the concept of a law that 
ought to be is an inadmissible one, the basis of natural 
law remains untouched. And even intellectual radi¬ 
cals like Hobbes, Marx, and Nietzsche, and analytical 
jurists who profess to study only the law that has re¬ 
ceived the guinea stamp of the state, can easily be shown 
to have made use of some moral or ethical imperative 
corresponding to natural law, although disguised under 
other names. Even science does not deal only with the 

' Philosophical Review, xxv (1916), 761. 

2 Ibid., p. 766. 
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actually existing; in mathematics, as in all physical 
sciences, it is necessary to deal with what ought to hap¬ 
pen or to exist if certain premises be true.^ 

Finally, he takes up the metaphysical objection; since 
questions of justice are relative to time and place, there 
cannot be a definite science in such matters. This ob¬ 
jection, Professor Cohen asserts, ignores the difference 
between a substantive code and a science of principles. 
The substantive code lays down the general rule or 
method; the principles are to be applied as circum¬ 
stances dictate. The statistical view of nature and the 
evolutionary hypothesis have caused us to overempha¬ 
size existing differences between various peoples and 
various times. In all ordinary affairs there is a large 
agreement as to what constitutes justice, at least 
enough to offer a definite starting point for a critical 
science. Such a science is not to be developed by ab¬ 
stract speculation alone. No intellectual coiij) de main 
will suflfice; “patient analysis of the multitudes of fact 
as well as the proper use of principles is required.” The 
work of philosophy must be controlled by the facts 
secured and analyzed by the jurist and the social 
scientist.^ 

A somewhat similar insistence that a careful study of 
all relevant social and economic facts must go hand in 
hand with ideas of justice and natural law is found in the 
writings of Dean Pound. Law, he declares, can be made 
in no rigid, mechanical process. In the building of the 
law we can never be content with the notion of law as 
the will of the people; certainty and security are not the 
only ends which the law should attain. Law should be 

1 Philosophical Reviewf xxv (1916), pp. 769-770. * Ibid., pp. 772 ff. 
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‘‘an expression of reason applied to the relations of man 
with man and of man with the state.” ^ In the period of 
legal development which is at hand the jural materials 
of the past will be worked over, and this process “will be 
effected by means of a philosophical theory of right and 
justice and conscious attempt to make the law conform 
to ideals.” ^ This will merely be a repetition of past 
legal history, for in every period of the growth of the 
law “it has been liberalized by ideas of natural right or 
justice or reasonableness or utility, leading to criteria 
by which rules and principles and standards might be 
tested, not by ideas of force and command and the 
sovereign will as the ultimate source of authority.” ^ 

Dean Pound agrees with the Continental jurists who 
have recently urged the desirability of a revival of natu¬ 
ral law in opposing the concept of a law of universal and 
absolute character.^ It should be regarded as “an 
idealized ethical custom and an ideal picture of the end 
of law, painted, it may be, with reference to the institu¬ 
tions and ethical customs of the time and place.” ^ So 
interpreted and used, natural law can be of great value 
in helping to build a body of law that will be in con¬ 
formity with the highest standards of justice prevailing 
in the country to which the law is to apply. 

No judge of recent times has been more keenly aware 
of the fact that there are many fields of law in which the 
fixed rules leave much scope for judicial discretion than 
Justice Benjamin N. Cardozo of the New York Court of 

^ The Spirit of the Common Laio (1921), p. 83. 

2 Ihid.y p. 84. 

^ Ihid. See also pp. 215-216. 

^ See Haines, op. cit., chs. ix-xii. 

® Law and Morals (1926), p. 113. 
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Appeals. In such cases, he says, the judge “must bal¬ 
ance all his ingredients, his philosophy, his logic, his 
analogies, his history, his customs, his sense of right, 
and all the rest, and, adding a little here and taking out 
a little there, must determine, as wisely as he can, which 
weight shall tip the scales.” ^ He is in sympathy with 
the recent trend of juristic thought which has given new 
currency to the ancient concept of natural law. But, he 
says, the concept is greatly altered in these new writ¬ 
ings; it is no longer conceived of as something static and 
eternal. “It does not override human or positive law. 
It is the stuff out of which human or positive law is to be 
woven, when other sources fail.” ^ 

The system of law making by judicial decisions which 
supply the rule for transactions closed before the decision was 
announced would be indeed intolerable in its hardship and 
oppression if natural law, in the sense in which I have used 
the term, did not supply the main rule of judgment to the 
judge when precedent and custom fail or are displaced. Ac¬ 
quiescence in such a method has its basis in the belief that 
when the law has left the situation uncovered by any pre¬ 
existing rule, there is nothing to do except to have some im¬ 
partial arbiter declare what fair and reasonable men, mindful 
of the habits of life of the community, and of the standards of 
justice and fair dealing prevalent among them, ought in such 
circumstances to do, w ith no rules except those of custom and 
conscience to regulate their conduct.* 


^ The Nature of the Judicial Process (1922), p. 162. 
2 Ihid.y pp. 131-132. 

» Ibid., pp. 142-143. 
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CONCLUSION 

T his much, at least, is evident. The natural law 
concept has been used in many ways and for many 
purposes. It has aided in the defence of the most diverse 
causes. It has, in other words, not been a narrowly con¬ 
fined group of changeless rules, but rather a flexible in¬ 
strument. And in the century preceding the Civil War, 
the century in which political speculation in America 
was most active, it had a role of some importance in 
most of the controversial and systematic political 
theory, and was of scarcely less importance in the de¬ 
velopment of written constitutions. 

Its origins are not in this country. They are as remote 
as the origins of political thought. And although the 
earliest known examples of appeal to the laws of nature 
doubtless had no direct influence in America, a number 
of the writers of classical antiquity, particularly Cicero, 
were of distinct importance in stimulating the use of the 
concept in this country. It was, however, not the an¬ 
cient writers upon the science of politics, but rather the 
European authors of the seventeenth and eighteenth 
centuries, — Grotius, Pufendorf, Vattel, Burlamaqui, 
Coke, Milton, Sidney, Locke, Blackstone, — from 
whom the Americans derived their conception of the 
laws of nature. 

But before most of these men had published their 
writings there appeared in the New England colonies an 
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interpretation of natural law in terms of divine law 
which owes little to these secular philosophers. The 
early New England Puritans drew their ideas of the 
higher laws from a body of religious doctrine which was 
developed mainly in England, although it was influenced 
by many Continental currents of thought of the period 
of the Reformation, as it was, of course, based upon the 
centuries-old teachings of the Christian Church. Nearly 
all of the political writings of any length in early New 
England were the product of ministers, and their stand¬ 
ard and guide to the precepts of the laws of God was the 
Bible. The chief principle of this law was the necessity 
of applying the standards and teachings of religion to 
political life. For the most part these men believed that 
God ordained a class system of social organization, and 
the direction of the state by the orthodox church mem¬ 
bers. A few heterodox souls, for whom Roger Williams 
was the chief spokesman, as stoutly believed that the 
laws of God decreed principles just the opposite. 

After the passing of this first generation of New Eng¬ 
landers there was relatively little philosophical discus¬ 
sion of politics until after 1760. Most of the discussions 
of which we have record were produced by the same 
group which had done nearly all of the early writing — 
the New England clergy. In the political sermons and 
essays of the first half of the eighteenth century, how¬ 
ever, there is a very considerable infusion of secular 
political thought. Not a few of these men were ac¬ 
quainted with the works of writers ancient and modern. 
Pufendorf and Locke, as well as the Bible, Luther, and 
Calvin, helped to shape the political thought of the 
New Englanders of this period. And where the clergy 
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of the seventeenth century had written of the divine 
laws which regulate and limit the conduct and powers 
of both states and individuals, these ministers began 
to discuss the inherent rights which individuals derive 
from nature. Even the principle of the right of revo¬ 
lution finds a place in some of their discourses. Be¬ 
fore 1760 there seems to have been only one consider¬ 
able production outside New England in which natural 
law was discussed, but the pamphlet of Dulaney indi¬ 
cates that the books and the ideas of Grotius, Coke, and 
Locke were being imported into the southern colonies. 

It was the revolt against England that led to the wide 
adoption of the concept. Again, the first examples of its 
use in the period seem to have been in New England, but 
before many years passed it was as enthusiastically ac¬ 
cepted in the middle and southern colonies. And from 
Virginia came the first bill of rights as well as the author 
of the Declaration of Independence. In this period of 
revolution the individual rights phase of natural law was 
most utilized, and in the state bills of rights and the 
Declaration of Independence it received its classic ex¬ 
pression. In both the speculative and controversial 
writings of the Revolutionary generation natural law 
continued to hold a place of importance. Of this the 
writings of the Adamses, Wilson, Chipman, Jefferson, 
Barlow, and Taylor furnish the best examples. And even 
many of those who, like Madison, rarely used the term or 
any synonym for it had as an implicit part of all of their 
writings the principle of inherent rights. Although these 
men were unanimous in their continued allegiance to the 
principle of individual, natural rights, their interpreta¬ 
tion of natural law was not confined to this phase of the 
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concept. John Adams and James Wilson, both of whom 
were more interested in political philosophy and less in 
political reform than Jefferson or Taylor, afford particu¬ 
larly good examples of this. 

In the one great political controversy since the passing 
of the Revolutionary generation, that over slavery, 
natural law was of great importance. With both sides it 
was the principal theoretical weapon, the anti-slavery 
men discoursing of the rights of men, the pro-slavery 
men of the natural laws which ordain inequality. In the 
lesser controversies of the period 1790-1860, with the 
exception of certain of the state constitutional conven¬ 
tion debates, there were fewer references to natural law. 
But in virtually all of them it would seem that the con¬ 
cept, or rather the rights of individuals aspect of the 
concept, was taken for granted. It was implicitly as¬ 
sumed, that is to say, that all men derived from nature 
certain essential rights. Examples of this are to be 
found in such writings as those of the two leading demo¬ 
crats of the time, Andrew Jackson and Abraham Lin¬ 
coln. And in practically all of the systematic studies of 
politics written before 1860 natural law had a place of 
major importance. Here again the individual rights 
phase of natural law is usually emphasized, but in sev¬ 
eral writings the principle of inherent rights is definitely 
repudiated although that of natural law as a standard 
and as a body of limiting rules is as definitely retained. 

Since the Civil War the concept has been of impor¬ 
tance only in the field of constitutional law. Here cer¬ 
tain of the traditional individual rights doctrines have 
been taken over and woven into the fabric of due 
process of law and liberty of contract. In systematic 
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theory it has served almost solely as an object of criti¬ 
cism. Even in controversial theory it has almost dis¬ 
appeared excepting in somewhat vague references to 
popular rights and powers. At the present time one not 
infrequently hears discussions in which there are refer¬ 
ences to the rights of men, discussions in which it is 
apparent that the speaker is not referring to rights de¬ 
rived from positive law. Just now this is particularly 
true of arguments having to do with constitutional and 
legislative restrictions upon the use of intoxicating 
beverages. But, so far at any rate, these references to 
rights are so vaguely used that they seem to indicate no 
particularly important tendency toward the revived use 
of the concept in political speculation. 

Before discussing the value or justification of the 
natural law concept it seems desirable to attempt an 
analysis of its various interpretations and applications in 
this country. As I said in the introduction to this study, 
“natural law” has ordinarily been used in two general 
ways. In the first, it has been used in the sense of ex¬ 
pressing laws which are descriptive of human nature, of 
natural processes, and of the principles of social and 
political relationships. In the second, it has been used 
to designate principles of right and justice, either those 
which are incorporated in the laws and institutions of 
the time and place, or those which are not accepted but 
which ought to be made the basis of such laws. This 
classification is a valuable one, particularly in that it in¬ 
dicates that “natural law” has been used not only as an 
expression of the principles of political justice, but also 
in what its exponents believed to be a “scientific” sense. 
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On the whole, the American usage of “natural law” has 
been more frequently of the first than of the second of 
these meanings. Still more often, however, it has been a 
mixture, sometimes a confusing one, of both. For many 
writers, that is to say, the laws of nature have been laws 
of justice, in part at least, because they expressed the 
true principles of human nature and of social life. The 
weakness of this classification, like that of other dichoto¬ 
mous classifications, is that it provides no satisfactory 
method for analyzing the very frequent instances of 
compound or mixed usage. It has, therefore, seemed to 
me that the only adequate procedure for an analysis of 
this concept is one which separates the problem into 
three divisions: the meaning given to “natural,” the 
meaning given to “law” in the term “natural law,” and 
the content of natural law. 

Much the most difficult of these is the first, for most of 
the writers who have used “nature,” “natural,” or some 
other term to designate the same concept, have them¬ 
selves had no very definite notion as to just what they 
meant by it. This is, of course, a rather common char¬ 
acteristic of nearly all forms of political and social 
theory. It is much easier to employ general terms with¬ 
out defining them than to hunt for precise terminology 
and give accurate definitions and make nice qualifica¬ 
tions, and it is usually more effective. When it was the 
fashion to speak and write of “natural” law very few 
stopped to consider the exact significance of that com¬ 
monplace of theological, economic, literary, and scien¬ 
tific, as well as political, thought. Particularly is this 
true of the use of theories of natural law in the heat of 
controversies. At such times it is the winning of a 
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cause, not the discussion of problems of ontology, which 
occupies men’s minds. 

The problem is further made difficult by the some¬ 
what frequent confusion between the rules as norms or 
standards and the methods of ascertaining their pre¬ 
cepts. This confusion is, I think, unavoidable, because 
it is inherent in the materials. Thus the “natural” has 
meant both the rational or reasonable and rules ascer¬ 
tained by use of the power of reason. Usually when the 
term “laws of reason” is used both of these meanings are 
present. In much the same way, “the laws of God” are 
those which are of divine character and which were as¬ 
certained as a result of divine inspiration or from a study 
of the revealed will of God as given in the Bible. Again, 
“natural law” has often meant principles of right, 
partly because they measured up to a given standard or 
norm, partly because they were developed by use of the 
moral sense, conscience. It has seemed to me that an 
attempt to separate these two aspects of the various 
meanings given to “nature” would be a misleading re¬ 
finement unwarranted by the usage of the concept. 

The following scheme of classification represents an 
attempt to state the various meanings given to the con¬ 
cept “nature” in American political thought. There is, 
in several instances, overlapping, but it is believed that 
these eight meanings could not be substantially tele¬ 
scoped without omitting one or more important senses 
in which the concept has been presented. 

1. In the first place, “natural” has been used with 
the meaning of “divine” — that is, the laws of nature 
are the laws of God. This usage was most common 
during the early years of New England, but it is to be 
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found in connection with other meanings during the 
greater part of the history of the concept. A frequently 
used phrase is ‘‘the laws of nature and of nature’s 
God.” The divine interpretation has usually been based 
upon a theistic conception of the universe, although the 
deistic movement of the late eighteenth century is re¬ 
flected in a number of writings of that period. Pan¬ 
theism is rarely found at all, and never to the exclusion 
of other interpretations. After the seventeenth century 
the most important usage of the concept of divine natu¬ 
ral laws was probably that of the Abolitionists and of the 
southerners who defended slavery by appeal to the 
Bible. An even more extreme version in that century is 
found in the writings of the Roman Catholic Orestes A. 
Brownson. Especially unusual is his conception of such 
a law as being interpreted only by an infallible Church. 
The ordinary American view reserves the right of final 
interpretation to the individual. 

2. Another very frequent meaning for “natural” is 
the rational or reasonable — principles discovered out 
of the nature of things by the use of human reason. This 
was strongest duri^.g the reign of rationalism in the lat¬ 
ter part of the eighteenth century, but it has been pres¬ 
ent in nearly all periods since that time, and to some 
degree in most individual writings. Usually those who 
have distrusted the element of reason have been men 
who relied upon divine teachings, that is to say, upon 
revelation, and those who placed their faith in the teach¬ 
ings of history and experience. But the latter group, of 
course, had to admit the necessity of using reason in 
order to arrive at generalizations from experience. And 
even rationalists who, like Paine and Barlow, distrusted 
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clerical guidance by no means ignored the use of the 
moral sense. Nor did Lieber, although he said that 
‘‘natural” and “rational” were frequently identical 
terms. 

3. A third meaning for “natural” is “in accord with 
the nature or constitution of man.” This is a meaning 
very frequently met with, but it is rarely used to the 
exclusion of other meanings, and still more rarely ana¬ 
lyzed. The best examples of its use are found in Adams’ 
and Jefferson’s theory of natural aristocracy, certain of 
the pro-slavery arguments as to the natural inferiority 
of the negro, and the philosophical anti-slavery argu¬ 
ment from the moral nature of man. A usage common 
to not a few writers, including a number of the pioneers 
of the woman suffrage movement, is illustrated in Wool- 
sey’s designation of natural rights as those which “by 
fair deduction from the present physical, moral, social, 
religious characteristics of man, he must be invested 
with.” 

4. “Natural” has also been used in the sense of being 
in keeping with established custom or law — that is, 
with customs or laws that are so firmly established and 
of such long existence that they are clearly fundamental 
in their character. Perhaps the best illustrations of this 
usage are found in the pre-Revolutionary arguments in 
which certain laws of nature were declared to be estab¬ 
lished or “engrafted into the British constitution.” A 
number of provisions of the early bills of rights seem to 
be based upon this conception, particularly the provi¬ 
sions for certain methods of court procedure and for 
trial by a jury of the vicinage. 

5. Quite often “natural” has meant the just or 
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equitable. Nearly all interpretations of “natural” em¬ 
body this meaning to some extent, and of course the 
conception of justice or equity is one essential to the 
theory of a supreme law of nature. In this connection 
“justice” is ordinarily given a moral significance, and 
the rules or standards of justice are to be ascertained by 
reference to conscience, or intuition, or feeling. Some¬ 
times, however, the power of reason is declared to be the 
only safe guide to the principles of justice. In a few im¬ 
portant writings, those of John Adams and George 
Fitzhugh, for example, it is contended that reason and 
experience, or reasoning upon experience, are the sources 
of the true laws of justice. 

6. The “natural” has also stood for the ideal as 
differentiated from or opposed to the actual. The dis¬ 
cussion in such cases revolves about principles of right 
which should exist even though they do not now exist 
and are by nearly everyone considered to be impossible, 
or at least impractical. Except in emphasis, this inter¬ 
pretation is virtually the same as that just discussed, but 
those who have used such a conception have usually 
done so in advoca^ y of some reform considered extreme 
at the time. One finds, for example, much of this ele¬ 
ment present in the early writings of the Abolitionists 
and of the pioneers of the woman suffrage movement. 

7. In a somewhat vague fashion, “natural” has been 
used in the sense of the appropriate or useful. While 
these two words are not identical in meaning, the inter¬ 
pretation of “natural” is, in not a few instances, in¬ 
separably linked with both of them. Our everyday use 
of “natural” seems quite frequently to make it synony¬ 
mous with “appropriate” or “fitting,” and examples of 
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this type of usage are met with in less carefully framed 
theoretical writings. On the other hand, Nathaniel 
Chipman, in his Principles of Government, argued that 
utility is the best test as to whether a given rule is a 
genuine law of nature. In both this and Chipman’s 
earlier book, as well as in Wilson’s Lectures, one finds the 
idea that, although the laws of nature are immutable, 
they apply only to the particular circumstances or situa¬ 
tions for which they are appropriate. Of more recent 
years something of this sort is found in theories influ¬ 
enced by the evolutionary hypothesis — for example, 
the juristic writings of Justice Cardozo, Dean Pound, 
and Professor Cohen. 

8. Occasionally the “natural” has been the original 
as distinguished from the conventional, or, as it is ex¬ 
pressed in another form, “pertaining to a state of na¬ 
ture.” This usage, in either of its forms, is compara¬ 
tively rare. To be sure, during the period in which the 
natural law concept was being introduced into this 
country the theory of a pre-civil or natural state in 
which the laws of nature were the only laws was widely 
accepted. But nearly all of those who employed the 
concept of a state of nature were thinking in terms of a 
philosophical preconception rather than an historical 
state or condition. In other words, the laws of nature or 
the rights derived from nature’s laws were those which 
exist or which man has, not because of any human legis¬ 
lation, but because they are inseparable from the nature 
of things and the constitution of man. Such theories 
ordinarily are to the effect that in a civil condition there 
are certain rights which may not be exercised, and 
which are therefore not “natural” to it, but that if the 
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restraints of political organization were removed, as, for 
example, in the case of a revolution, those rights would 
revert to individuals. Another form of this interpreta¬ 
tion is seen in Thoreau’s Civil Disobedience. There the 
antithesis between the original or natural and the con¬ 
ventional is more sharply drawn than in any other 
American production with which I am familiar. 

While these eight interpretations of “natural” are all 
expressed in the more systematic statements of the natu¬ 
ral law philosophy or are implicit in the less systematic 
controversial theory, it is to be remembered that clearly 
thought out theories of natural law have not been com¬ 
mon in this country. It is not diflScult to see that “na¬ 
ture” or “natural” has ordinarily meant an indefinite, 
sometimes a confused, mixture of several of the above 
meanings, based upon an idealization of the existing 
order or of the theoretically expressed interests of an in¬ 
dividual or group. Whether we say with Sumner that 
natural rights are simply the rationalized expressions of 
the folkways,^ or with de Tocqueville that “there is a 
natural tendency to confound institutions that are nec¬ 
essary with institutions to which one has grown accus¬ 
tomed,” 2 we cannot escape the conclusion that for the 
defender of the established order (or of the order which 
is believed to exist) the natural and the customary are 
the same. To those not content with that order and 
bent upon altering it, on the other hand, it is clearly the 
most unnatural of systems. 

The second part of the problem set forth above calls 
for an answer to the question: what meaning has been 

^ Selected Essaysy pp. 9-11. 

* SouvenirSy p. 111. 
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given to ‘‘law” in the use of the concept “natural law” ? 
Negatively stated, the exponents of natural law have 
not believed that the laws of nature were acts of positive 
legislation, excepting in those cases where they have 
argued, or seem to have argued, that they were com¬ 
mands of the Deity. But even in such cases the statute 
books containing the laws of divine enactment were 
represented only by the Scriptures, and very few men, 
notably John Eliot, believed that the Bible contained a 
complete code. In general the exponents of natural law 
were thinking, not in terms of enacted rules, but rather 
in terms of principles which are inherent in the composi¬ 
tion, or constitution, or “nature” of the universe, of 
man, and of justice. Since these precepts are, at least 
for the most part, not to be found in a statute book, 
they are, as has just been pointed out, to be ascertained 
by reason, conscience, or experience, or some combina¬ 
tion of these. These principles or laws are, furthermore, 
believed to apply to everyone and to be immutable. 
But, of course, a number of writers implied, and Wilson 
and Chipman very definitely stated, that with changing 
circumstances and progressing intelligence different 
rules are brought into play. 

The third part of the problem has to do with the con¬ 
tent or applications of natural law. To this question it 
is not difficult to give an accurate, if somewhat general, 
answer, for natural law has had as its content whatever 
the individual in question desired to advocate. This has 
varied from a defence of theocracy to a defence of the 
complete separation of church and state, from revolu¬ 
tionary rights in 1776 to liberty of contract in recent 
judicial opinions, from the advocacy of universal adult 
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suffrage to a defence of rigid limitations upon the voting 
power, from philosophical anarchy in 1849 with Thoreau 
to strict paternalism five years later with Fitzhugh, 
from the advocacy of the inalienable right of secession to 
the assertion of the natural law of national supremacy, 
from the right of majority rule to the rights of vested 
interests. The most frequent and probably the most im¬ 
portant usage of the concept in this country has been in 
connection with arguments as to the rights of individ¬ 
uals. Its first extensive use, during the years of protest 
against British rule, and its incorporation into the 
Declaration of Independence and the bills of rights 
made this aspect of the concept a political axiom. 
Many times used in controversial and speculative litera¬ 
ture, its value was questioned but very rarely during the 
century following the beginnings of the protest against 
Parliamentary taxation of the colonists. And even at 
the present time, although it almost never receives ex¬ 
plicit justification, it continues on as an underlying 
assumption in most of the non-systematic thought, and 
probably even in not a little of the speculative literature. 
However, the Amedcan theory of natural law has not 
been confined to the exposition of principles of indi¬ 
vidual rights. The founders of New England, William 
Penn, John Adams, Jefferson, Wilson, Chipman, Cal¬ 
houn, Fitzhugh, Brownson, most of the defenders of 
slavery and some of its opponents, to mention only a 
few, have expounded doctrines of natural law which were, 
completely or in part, theories of positive right rather 
than of negative rights. In the writings of these men a 
variety of principles are advanced: the divine character 
of government, the leadership of the ministry in things 
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temporal, the separation of powers, the superior status 
of a natural aristocracy, the principle of majority rule, 
the superiority of the white over the negro race, the 
existence of principles higher than the Constitution, 
and many others. 

Any attempt at an evaluation of natural law requires 
the preliminary recognition of the fact that it has been 
used for two somewhat different purposes. It has 
served as a controversial weapon and as a speculative 
concept. So far as the first of these is concerned, there is 
little to be gained in debating its truth or its falsehood, 
for from this point of view natural law is simply a 
weapon which, like all others, is capable of serving any 
cause. Because it has been so closely associated with 
ideas of right and justice, it has probably served more 
frequently, and almost certainly more effectively, in 
what we should probably call “good’’ causes. But, of 
course, that may not be true in the future, and, indeed, 
one of the chief reasons for the contemporary unpopu¬ 
larity of the natural rights phase of the concept is its 
use by the courts in connection with the protection of 
vested rights from legislative interference. It is equally 
evident that there is no way of limiting the use of this 
concept in the future to those who are defending “just” 
causes, any more than we can limit the use of machine 
guns to those who abide by any particular moral or in¬ 
ternational code. We can merely recognize that natu¬ 
ral law, and particularly the individual rights aspect 
thereof, will almost certainly be invoked in any case of 
appeal against the existing legal order. An appeal from 
that which is legally established to that which should be 
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established almost invariably involves the assertion of 
principles of a higher validity than those made by hu¬ 
man legislatures. 

A prophecy of this kind is not all that can be said for 
natural law, for the concept is of such stuff as all politi¬ 
cal philosophies are made. That is not to say that any 
particular form, much less any particular terminology 
or content, is essential. It is to say that, in one guise or 
another, under some name, it forms a part of any phi¬ 
losophy which attempts to answer the basic riddles of 
political life. 

The objections to natural law have been based largely 
upon ignorance of its actual usage or misinterpretation 
of its meaning. Bentham, one of the harshest and most 
influential of its critics, after destroying, as he thought, 
the concept, proceeded to substitute for it a theory of 
political and social justice which is of the same char¬ 
acter. It is not, to be sure, of the same nature as certain 
of its interpretations, but the same iu essentials as those 
interpretations which insist that the precepts of natural 
law are to be ascertained by the study of human nature 
and human experience and the application of the results 
of such study to the attempt to frame rules or laws con¬ 
ducive to a wider distribution of justice, security, and 
“happiness.’’ 

Professor David G. Ritchie, one of the more recent 
critics of natural law, said that 

an adequate theory of rights and an adequate theory of the 
State must rest upon a philosophy of history; and steady 
progress in political and social reform cannot be made unless 
there is a willingness to learn the lessons of experience, and 
reasonable reverence for the long toil of the human spirit in 
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that past from which we inherit not only our problems, but 
the hope and means of their solution.^ 

Adams, Wilson, Chipman, and Woolsey, among others, 
would have agreed completely with his conclusions; 
and they would also have said that to them natural 
law stood for just this, although not for this only. As 
Adams said, in a letter to Taylor, there is no necessary 
conflict between those who argue from experience and 
those who argue from natural law. Furthermore, the 
question which Ritchie’s criticism leaves unanswered 
is this: whence are to come the aims, the standards, 
the criteria, by which the teachings of experience are 
to be evaluated.^ Or, to phrase the question differently, 
what is the source of this philosophy of history which 
is to be the basis of a philosophy of the state.^ 

In order to prove that natural law is an outworn or 
harmful concept it is necessary to do more than demon¬ 
strate that it has sometimes been used harmfully, or 
that some of its advocates argued from faulty premises 
or in an overly intellectualistic manner. It is necessary 
to show that political philosophy has no need of a con¬ 
cept which is expressive of standards of right and justice 
other than, perhaps higher than, those set forth in the 
positive laws, or of a concept which attempts to state in 
general terms the principles of human nature and be¬ 
havior in organized society. In a period of political 
thought in which all of the basic principles can be as¬ 
sumed without explicit consideration because they are so 
generally agreed with, there is, of course, no need for the 
discussion of natural law, by that or any other name. 


^ Natural Rights (3rd ed.), p. 286. 
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Such has been the case in this country for over half a 
century. But even during this period these assumptions 
have been kept in the region of inarticulate darkness 
only because they were not really questioned. How 
many of the critics of natural law would have disagreed 
with the principles stated in the third article of the Vir¬ 
ginia declaration of rights.^ ^ Yet ideas of this character 
are clearly unprovable by any process of scientific re¬ 
search, analytical discussion, or historical investigation 
with which we are acquainted. And they are principles 
of the sort which have from time immemorial been 
called laws of nature, or laws of reason, or laws of God, 
or principles of justice, or some other term signifying 
the same thing. This in no way disparages the value of 
scientific research or of careful analysis. Both are essen¬ 
tial to an understanding of the existing order, and both 
can help in the shaping of future institutional growth. 
But a description of what exists, or has existed, an 
analysis of the principles embodied in the institutions of 
the present or the past, and even the most complete in¬ 
vestigations of the actual workings of such systems, 
cannot provide standards or criteria of justice, equity, 
political right. In anything other than a completely 
static order, and perhaps even there, such assumptions 
must continually be made. So long as the intellectual 

^ ‘‘That government is, or ought to be instituted for the common benefit, 
protection, and security of the people, nation, or community; of all the vari¬ 
ous modes and forms of government, that is best which is capable of produc¬ 
ing the greatest degree of happiness and safety, and is most effectually se¬ 
cured against the danger of maladministration; and that when any govern¬ 
ment shall be found inadequate or contrary to these purposes, a majority of 
the community hath an indubitable, unalienable and indefeasible right to 
reform, alter or abolish it, in such manner as shall be judged most conducive 
to the public weal.’* 



CONCLUSION 


345 


world continues to be influenced by the evolutionary 
hypothesis the more philosophical theorists will prob¬ 
ably follow the example of the recent juristic trend and 
discourse of “a natural law with a changing content.’’ 
As I have attempted to point out in preceding pages, 
this is, like James’ Pragmatism, ‘‘a new name for old 
ways of thought.” And in periods of controversy there 
will doubtless be no time or inclination to appeal to such 
a conception. In any case it is clear that the content or 
applications of natural law vary in many respects from 
generation to generation. The essential element in the 
concept of natural law is not its content; certainly it is 
not a particular content at any given time or place. It 
is the attempt to answer the problems of politics which 
seemingly cannot be answered in any way capable of 
objective proof. In other words, natural law, in its 
essence, is the attempt to solve the insolvable. 
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